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PROCEEDINGS ON 21 OCTOBER 2025 05:30 to 05:45   

ADV LEE SEGEELS-NCUBE :    That  was insofar  as  what  you 

say in  your  statement  is  ref lected in  the t ranscr ip t ,  or  what  

you say is  ref lected in  the t ranscr ip t  a t  109.  

WITNESS A :    Yes.  

ADV LEE SEGEELS-NCUBE :    And that  is  what  we just  

…[intervenes] .  

WITNESS A :    Yes,  Commissioners .  

ADV LEE SEGEELS-NCUBE :    And then at  110 of  your  

statement ,  page 36,  can we go back there?  10 

WITNESS A :    Yes,  I  am on my statement ,  110 of  page 36.  

ADV LEE SEGEELS-NCUBE :    Yes.  

WITNESS A :    And then i t  reads as  fo l lows:  

 “When Mr Mash i le  submit ted to  the  

Judge that  Molefe 's  previous conduct  

of  t ravel ing wi th fa lse documents was 

re levant  because i t  showed that  he was 

capable of  such conduct ,  espec ia l ly  

now that  he is  fac ing a ser ious charge,  

the Judge said  that  Molefe cannot  20 

create fa lse documents a lone and 

asked Mr Mashi le  whether  he was 

saying that  the Department  of  Formal  

Affa i rs  is  not  competent . ”  

ADV LEE SEGEELS-NCUBE :    Thank you,  Wi tness A.   
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ADV KHUMALO SC :    Thank you.   Wi tness A,  I  want  to  take 

you back to paragraph 109 of  your  statement  in  l ine 4.   So 

star t ing f rom …[ in tervenes] .  

WITNESS A :    Yes,  Commissioner.  

ADV KHUMALO SC :    L ine 2,  you say:  

 “From the outset  of  h is  a rgument ,  Mr  

Mashi le  made i t  c lear  that  Molefe  had 

to prove that  there  are except ional  

c i rcumstances that  just i f y  h is  re lease 

in  the in terest  of  just ice. ”  10 

 And then the next  sentence that  fo l lows is :  

 “The Judge s imply d id not  deal  wi th  

th is  requi rement . ”  

 Are you saying there that  the Judge in  h is  judgment  

d id not  deal  wi th  the requi rement  of  except ional  

c i rcumstances,  or  d id not  say what  the except ional  

c i rcumstances were?  

WITNESS A :    Yes.  

ADV KHUMALO SC :    What  is  the point  you are  making 

there?  20 

WITNESS A :    I  am saying that  the Judge d id no t  real l y  

exhib i t  the c i rcumstances,  the except ional  c i rcumstances 

that  need to be exhib i ted by the appl icant  to  say he has 

g iven the except ional  c i rcumstances to the sat is fact ion of  

the Court  and these are  the c i rcumstances that  the Court  is  
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consider ing that  wi l l  qual i fy  h im to  be a candidate o f  bai l  in  

th is  regard.  

ADV KHUMALO SC :    Now,  I  need you to go to the 

judgment  i tse l f  on  page 363 of  the annexures bundle .  

WITNESS A :    363?  

ADV KHUMALO SC :    Yes.    

WITNESS A :    Yes.  

ADV KHUMALO SC :    Are you on page 363?  

WITNESS A :    I  am get t ing to i t ,  Commissioners.   Yes,  I  am 

on page 363,  Commissioners.  10 

ADV KHUMALO SC :    Yes,  so in  l ine 20,  i f  you star t  f rom 

l ine 19,  do you want  to  comment  on that  paragraph in  i ts  

ent i re ty?  And then go to the next  page,  star t ing f rom l ine 8 

to  l ine 11,  just  comment  on those two paragraphs in  the i r  

ent i re ty in  l ight  of  the statement  you make in  paragraph 

109.  

WITNESS A :    Yes,  th is  paragraph wi l l  s tar t  a t :  

 “ In  my v iew,  there are except ional  

ci rcumstances v iewed in  conjunct ion 

wi th h is  personal  prof i le  on the bas is of  20 

which the Court  should  f ind tha t  the 

appl icant  should  be re leased on bai l  

pending h is  t r ia l  in  o rder  to  avoid  

excessive pre jud ice to the appl icant .  

The learned Magist rate,  in  my v iew,  
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misdi rected h imsel f  in  determin ing  

whether  except ional  c i rcumstances 

exist  o r  not ,  in  that  he d isregarded that  

the appl icant  has assets and can 

therefore not  af fo rd to  pay bai l . ”  

ADV KHUMALO SC :    Yes,  cont inue up to l ine 11.  

WITNESS A :    Yes,  Commissioner,  I  d id  not  get  that?  

ADV KHUMALO SC :    Sor ry,  I  am saying you can cont inue 

reading unt i l  l ine 11 on that  page.  

WITNESS A :    Oh,  yes.   10 

 “ I  am fur ther  of  the v iew that  to  f ind  

that  because the appl icant  has 

previous convict ions of  about  20 years  

ago and that  the appl icant  used a  

f raudulent  passport ,  he should  

therefore be regarded as a f l ight  r isk,  

that ,  in  my v iew,  is  a mater ia l  

misdi rect ion.   I  f ind that  there  are  

except ional  c i rcumstances just i f y ing 

that  the appl icant  should be re leased 20 

on bai l ,  as …[ ind ist inct ]  wi l l  be in  the  

in terest  of  just ice for  reason that  I  

have said above.   Because of  that ,  I  

make the fo l lowing order . ”  

ADV KHUMALO SC :    Sorry,  Wi tness A,  I  th ink you can 
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pause there because the Judge then deals wi th the  orders 

that  a re made.   

WITNESS A :    Yes.  

ADV KHUMALO SC :    But  going back to your statement ,  I  

just  wanted to understand your cr i t ic ism of  the Judge.  Are 

you saying the  Judge d id not  ment ion except ional  

c i rcumstances,  or  is  your  point  that  the Judge d id not  say 

what  those except ional  c i rcumstances are?  

WITNESS A :    I  am saying he d id  not  real ly  exhib i t  what  

those except ional  c i rcumstances are in  h is  addressing of  10 

the Court .  

ADV KHUMALO SC :    Yes,  thank you.  

WITNESS A :    Thank you,  Commissioners.  

ADV LEE SEGEELS-NCUBE :    Thank you,  Commissioner  

Khumalo.   So,  Wi tness A,  are you saying that  the Judge 

ment ioned except ional  c i rcumstances,  but  you do not  know 

what  those except ional  c i rcumstances are when you read 

h is judgment?  

WITNESS A :    Yes,  I  am saying,  as far  as I  understood,  he  

d id ment ion that  there are except ional  c i rcumstances,  but  20 

he d id not  ment ion them expressly to  say one,  two,  three,  

four ,  to  whatever number these are c i rcumstances,  the 

except ional  c i rcumstances exhib i ted by the appl icant  that  

wi l l  …[ intervenes] .  

ADV LEE SEGEELS-NCUBE :    Sor ry,  Wi tness A,  we are  
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los ing you again.   Wi tness A …[ intervenes] .  

WITNESS A :    [ Ind ist inct ]… [ connect iv i t y  problems ]  by h im 

to be the candidate,  the candidate for  bai l .   

ADV LEE SEGEELS-NCUBE :    Wi tness A,  we are los ing you 

again.   Can you hear us?  

WITNESS A :    Yes,  Commissioners ,  am I  …[ intervenes] .  

CHAIRPERSON :    P lease repeat  everyth ing you just  sa id,  

Wi tness A.  

WITNESS A :    Yes,  thank you,  Commissioners.   I  was 

saying that  the  Judge does ment ion that  there are 10 

except ional  c i rcumstances that  wi l l  now qua l i fy  the  

appl icant  to  be re leased on bai l ,  but  he i t  d id  not  ment ion 

them to the Court  for  a l l  par t ies to  hear what  they are.  

CHAIRPERSON :    But  is  i t  not  so,  le t  us look,  Wi tness A,  le t  

me just  count  the  l ines.   One,  two,  three,  four ,  f ive,  I  th ink  

around l ine 15,  the indented paragraph star t ing,  “ I  th ink,  do  

you see that?”  

ADV LEE SEGEELS-NCUBE :    Can you see the  screen,  

Wi tness A?  

WITNESS A :    I  do see the screen.  20 

CHAIRPERSON :    So there the Judge says:  

 “ I  th ink the appl icant  has succeeded in  

demonst rat ing that  factors l is ted  in 

Sect ion 60(4)(a)  to  (e)  of  the Cr iminal  

Procedure Act  are not  p resent ,  
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combined wi th the fact  that  he would  

suf fer  substant ia l  pre judice should he 

be incarcerated pending h is t r ia l .  In  my 

v iew,  there  are except ional  

c i rcumstances v iewed in  conjunct ion 

wi th h is  personal  prof i le  on the bas is of  

which the Court  should  f ind tha t  the 

appl icant  should  be re leased on bai l  

pending h is  t r ia l  in  o rder  to  avoid  

excessive pre judice to the appl icant . ”  10 

 Am I  mistaken i f  I  say in  context ,  th is  i s  a  

conclusion based on what  the Judge has said before?  

WITNESS A :    I  th ink i f  I  understand th is ,  as I  would a lso 

l ike to  declare to  the Commission that  I  am not  a legal  

expert ,  but  when I  am reading that ,  layman as I  am,  the 

Judge is  making a ru l ing there.   He does not  expressly te l l  

the Court  to  say the appl icant  has exhib i ted  these 

except ional  c i rcumstances and here they are.   But  he just  

says he d id …[ indist inct ]  [ connect iv i ty  p roblems ]  but  what  

are they?  To th is  day,  I  do not  know what  they are or  what  20 

they were at  that  t ime.  

ADV LEE SEGEELS-NCUBE :    Thank you,  Chai r .   Wi tness 

A,  you then were deal ing wi th,  a t  page 36 of  your  

statement ,  paragraph 110,  you had read in to the  record 

about  the reference to Home Af fa i rs  not  being competent .  
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Do you recal l  that ,  a t  110?  

WITNESS A :    I  do recal l  that ,  yes.  

ADV LEE SEGEELS-NCUBE :    What  is  the point  that  you 

had wanted …[ intervenes] .  

WITNESS A :    110,  yes.  

ADV LEE SEGEELS-NCUBE :    What  is  the point  that  you 

had wanted to make?  

WITNESS A :    I  wanted to make a point  that  at  that  t ime I  

understood that  to  say the appl icant  is  not  going to be able  

to  do,  he is  not  going to be able to  have or  to  make means 10 

of  having a fa lse  passport  again on h is own,  unless i f  Mr 

Mashi le  was te l l ing the Court  tha t  he does not  t rust  the  

competency of  o ther  inst i tu t ions of  State,  l ike  in  th is  

instance,  the Department  of  Home Af fa i rs .   And then I  

understood that  to  be something  that  I  rea l l y  could not  

understand proper ly  to  say,  as much as we understand 

Home Af fa i rs ,  and maybe l i ke t rus t  and bel ieve in  them, but  

we were s i t t ing wi th a person who has done th is  before,  and 

then when he d id  that ,  Home Af fa i rs  was a l ready there,  and 

i t  was t rusted that  i t  is  why would i t  be in  a sense of  Mr  20 

Mashi le  to  say,  I  do not  t rust  that  department .   I  am th ink ing 

maybe i t  wi l l  co l lude …[ indist inct ]  the appl icant  to  do  th is .   I  

th ink that  was a  misdi rect ion or  i t  was,  the Judge was 

misdi rected there.   

We were deal ing wi th the capabi l i t ies of  the  
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appl icant ,  not  other  inst i tu t ions.  And then he had exhib i ted 

before that  he can do that .   He had done i t  and the  proof  i s  

before the Court  that  here is  a person who goes around 

crossing boundar ies of  count r ies using fa lse document  and 

using fa lse ident i t ies,  even though these departments were 

there,  and then they were said to  be competed,  as we 

bel ieve they are.  

ADV LEE SEGEELS-NCUBE :    Thank you,  Wi tness A.  

Commissioner Baloyi ,  do you want  us to  go  to that  

reference in  the …[ intervenes] .  10 

ADV BALOYI SC :    Yes …[ indist inc t ]  [microphone of f ] .  

ADV LEE SEGEELS-NCUBE :    Okay.   

ADV BALOYI SC :    I  th ink for  completeness we should.  

ADV LEE SEGEELS-NCUBE :    I t  is  a t  page,  s tar ts  on page 

329 of  the bai l  bundle.  

WITNESS A :    Yes,  Commissioners .  

ADV LEE SEGEELS-NCUBE :    Do you have i t?  

WITNESS A :    Yes,  I  am on page 29.  

ADV LEE SEGEELS-NCUBE :    329.    

WITNESS A :    329.   My apologies.   20 

ADV LEE SEGEELS-NCUBE :    329 of  the bai l  bundle.   

WITNESS A :    Yes.  

ADV LEE SEGEELS-NCUBE :    Where the Court  says,  you 

can star t  f rom Mr Mashi le  next  to  l ine 10.  

WITNESS A :    Yes,  Mr Mashi le  then said:  
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 “No,  M’Lord,  but  i t  is  in format ion  that  

was at  the d isposal  o f  the invest igat ing 

team and which in format ion they took 

ser ious and acted upon.  Fur thermore,  

Your Lordship,  on th is  aspect  of  the  

f l ight  r isk,  my col leagues emphasizes 

that  the appl icant  p layed open cards by  

making h is passport  avai lab le.  Yes,  we 

do agree that  is  the posi t ion,  but  th is  

aspect  Your Lordship must  a lso  be 10 

taken in  conjunct ion wi th the past  

conduct . ”  

 


