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PROCEEDINGS HELD ON 6 MARCH 2026   

CHAIRPERSON :    Good morning,  Ms Hassim.   Good 

morning,  Mr Premhid .    

ADV HASSIM SC :    Morning,  Chai r.  

ADV PREMHID :    Morning,  Chai r.    

CHAIRPERSON :    Thank you.   Thank you.   We are a l l  ears.    

ADV HASSIM SC :    Chai r,  before today 's wi tness takes the 

stand,  we have an in ter locutory appl icat ion that  has been 

brought  by Mr Sule iman Carr im,  and i t  is  for  h is  ev idence to 

be provided in  camera .   And Mr Premhid  wi l l  address the 10 

Commission on that  appl icat ion  and I  be l ieve there is  a 

pre l iminary-pre l im inary  issue that  Mr Premhid  would a lso  

l ike  to  ra ise wi th  the Commissioners.   I f  we could begin  

there.   Thank you.  

CHAIRPERSON :    I  a lso have a pre l iminary issue I  wish to  

ra ise wi th your pre l iminary issues ,  but  perhaps le t  us hear  

your  pre l iminary -pre l iminary.    

ADV PREMHID :    Thank you,  Chai r,  and for  the indulgence 

of  going ahead of  you.   My learned f r iend is  cor rect .   This i s  

an appl icat ion that  my c l ient 's  main evidence be g iven in 20 

camera .   My concern at  the moment  is  that  even though the 

d i rect ive says tha t  i t  wi l l  be g iven in  an open session at  the  

Col lege,  as we are here today,  my concern is  that  i f  the in -

camera  appl icat ion is  a rgued in  f ront  of  a l l  and sundry,  and 

I  say that  wi th  a l l  due respect ,  bear ing in  mind tha t  there  
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are cameras here  at  the moment ,  and I  do not  know whether  

there is  a l ive st ream or  a l ive broadcast ,  I  have to ra ise the 

possib i l i ty  that  the very argument  of  the in -camera  

appl icat ion would render the appl icat ion i t se l f  and any 

subsequent  determinat ion nugatory because of  the  

considerat ion of  i t  be ing in  camera .  

 And I  must  admi t ,  when I  read the or ig inal  d i rect ive  

that  sa id open session at  the Col lege,  I  assumed that  that  

meant  we would have an open session in  the way that  we 

are physica l l y  here,  but  that  i t  would st i l l  be determined in  10 

camera ,  pending whatever outcome is  to  be made,  as  

opposed to how we had asked for  the reasons canvassed in  

the in-camera  appl icat ion that  i t  be done v i r tua l l y  or  at  a  

d i f ferent  venue and so on.    

 And so I  just  have to register  my concern ,  wi th  a l l  

due respect ,  that  the very substance of  the appl ica t ion we 

are going to debate which wi l l  determine how my c l ient  

g ives evidence is  potent ia l l y  going  to be point less by v i r tue 

of  the fact  that  we may have a  l ive proceeding or  l i ve  

te lev is ion proceeding that  goes out .    20 

 And may I  just  say th is?  I  can understand that  i f  

the Commission  is  u l t imate ly against  me on the in -camera  

appl icat ion,  that  there can be pub l icat ion of  everyth ing ex 

post  facto ,  because in  that  instance there would have been 

a f ina l  substant ive determinat ion on whether  i t  should be in -
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camera  o r  not  be in -camera .  

 But  i f  we argue the in -camera  in  open,  as we are  

doing at  the moment ,  and I  repeat  my concern about  l ive  

te lev is ion proceedings,  then that  c reates the pre judice .   And 

you would recal l ,  Chai r,  that  in  the not ice of  mot ion f i led by  

the appl icant ,  i f  you have the pag inated bundle in  f ront  of  

you,  i f  you look a t  paginated Bundle 3,  Prayer  2,  the  Prayer 

2 not ice of  mot ion,  wi th  a l l  due respect ,  I  th ink covers a 

s i tuat ion that  we f ind ourselves in  where the very  request  

for  that  proceeding i t se l f  is  to  be  in -camera ,  o therwise i t  10 

would be,  the outcome would be rendered nugatory.   And so 

those are my submissions as to my pre l iminary -pre l iminary  

concern.   Thank you,  Chai r.  

CHAIRPERSON :    Thank you,  thank you,  Mr Premhid .   Mr 

Premhid ,  I  am not  sure that  I  fo l low you wi th regard to the 

point  that  the outcome and what  is  basica l l y  sought  wi l l  be 

rendered nugatory.   I  just  do not  get  that ,  because what  Mr  

Carr im seeks is  that  the hear ing o f  h is  ev idence should be 

in-camera .  

ADV PREMHID :    Yes.  20 

CHAIRPERSON :    I f  he succeeds,  how wi l l  th is  open 

session have rendered that  nugatory?   

ADV PREMHID :    Wel l ,  that  is  the exact  d i lemma,  Chai r,  

wi th  a l l  due respect  …[intervenes] .  

CHAIRPERSON :    And a lso,  perhaps,  le t  me add th is .  
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ADV PREMHID :    Yes.  

CHAIRPERSON :    I f  I  am not  mistaken,  my col leagues wi l l  

correct  me,  and perhaps even the Evidence Leaders,  a l l  

appl icat ions fo r  in -camera  hear ings have a lways been heard  

here in  open session.   And a good few of  those were found 

to have substance,  and the actual  hear ing of  the test imony 

was then in -camera .  

ADV PREMHID :    Yes.    

CHAIRPERSON :    So I  do not  know what  makes th is  one 

stand out ,  and fo r  the argument  tha t  the whole th ing wi l l  be 10 

rendered negatory,  I  just  do not  fo l low i t ,  I  just  do not  fo l low 

i t .    

ADV PREMHID :    I  fo l low the quest ion,  i f  I  may respond,  

Chai r.   On the f i rs t  i ssue about  defeat  the main hear ing,  

what  you wi l l  –  and now I  speak wi th some hesi ta t ion 

because I  am now t ravers ing potent ia l l y  some of  the mer i ts  

of  the in -camera  appl icat ion,  and we are not  yet  at  that  

s tage.   We are determin ing ru les of  engagement ,  i f  I  can put  

i t  that  way.    

 What  you wi l l  know is  one of  the arguments that  is  20 

made in  the in -camera  i s  that  my c l ient  s tar ted receiv ing 

death th reats,  and that  those death threats emanated even 

before he gave h is actual  ev idence at  the  Commission  

i tse l f .   And so my c l ient 's  posi t ion is  that  he is  being  

subjected to those death th reats regard less of  the  actual  
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ev idence he is  go ing to g ive.    

 Now the fact  that  we are having th is  debate about  

whether  he should then st i l l  g ive that  ev idence in -camera  o r  

not  in -camera  now reveals to  the publ ic  at  large watching in  

that  he is  being the subject  of  those death threats,  and that  

he might  be made to g ive evidence,  but  i t  just  wi l l  happen 

on a day or  in  a t ime or  in  a format  that  the publ ic  at  large 

might  not  know about .    

 But  the consequence of  that  does not  det ract  f rom 

the fact  that  my c l ient ,  based on what  he says in  the  10 

aff idavi ts ,  is  that  he is  being survei l led  [s ic ] .   And the fact  

now that  th is  has a l ready happened on l i ve te lev is ion,  wi th  

a l l  due respect ,  does not ,  or  rather  does undermine the very 

purpose of  the  in -camera ,  which was to protect  that  

d isc losure  when he comes back to the  Commission  to  g ive 

h is ev idence- in -chief ,  i f  I  can cal l  i t  that .    

 And because of  the par t icu lar  s i tuat ion that  my 

c l ient  f inds h imsel f  in ,  the fac t  that  we are  a l ready 

publ ic is ing the fact  that  he is  making the in -camera  

appl icat ion is  the  pre judice that  we are ta lk ing about .   So 20 

that  is  on the f i rs t  po int ,  i f  I  may,  Chai r.  

 On the second po int ,  I  obviously cannot  answer fo r  

what  other  appl icants d id in  respect  of  the i r  in -camera  

appl icat ion or  whatever  the case might  be.   I  am not  pr ivy to  

that .   But  on the  facts of  th is  case,  and because of  that  
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survei l lance which I  have just  ment ioned,  that  is  why a  

par t icu lar  prayer  was inc luded in  the not ice of  mot ion,  

Prayer 2,  that  the  actual  argument  of  the in -camera  be  held  

in-camera  i tse l f .    

 And again,  I  say th is  wi thout  t ry ing to t raverse the  

mer i ts  of  the in -camera  appl icat ion ,  but  I  am just  reg ister ing 

the d i f f icu l t  posi t ion now that  my c l ient  i s  in ,  because the  

survei l lance which happened f rom the previous session is  

now going to cont inue,  a rguably,  f rom th is  moment  in  t ime.   

Because i f  my c l ient  does not  appear to  the  publ ic 's  10 

knowledge on the  9 t h  and 10 t h ,  the  publ ic  wi l l  know that  he 

is  compel led to g ive evidence.    

 I t  is  arguable tha t  the in -camera  was granted and 

that  he is  s t i l l  g iv ing the evidence,  wi th  the effect  that  the 

threats are going  to mater ia l ise again,  wi th  a l l  due respect ,  

because i t  e ffect ive ly now has g iven publ icat ion to the very  

concern that  my c l ient  had,  that  he is  under survei l lance.  

CHAIRPERSON :    So Mr Carr im wants the publ ic  to  be 

under the impression that  he wi l l  not  be test i fy ing.   What  

exact ly  is  the point?   20 

ADV PREMHID :    No,  that  is  not  the  case.    

CHAIRPERSON :    What  then is  the point?  Because i f  the 

publ ic ,  or  even those th reatening h im,  are aware tha t  he wi l l  

test i fy  at  some point ,  what  d i f fe rence does any of  th is  

make?   



    6 MARCH 2026 – DAY 72 
 

Page 7  o f  180  

 

 

ADV PREMHID :    The d i f fe rence is ,  Chai rperson,  in  the two 

a l ternat ive factua l  scenar ios,  i s  le t  us assume when we 

came in here th is  morning,  th is  session was being 

conducted in -camera  in  the way that  I  had unders tood i t  

would be.   What  that  would mean,  wi th  a l l  due respect ,  i s  

that  there would be no ins ight  g iven to the people outs ide of  

th is  room that  the  in -camera  appl icat ion was made,  and i f  i t  

was granted,  then the publ ic  knows that  Mr Carr im ought  to  

have test i f ied on the 9 t h  and the 10 t h ,  that  he  might  not  have 

mater ia l ised on the …[intervenes] .  10 

CHAIRPERSON :    Even those threatening h im wi l l  be  under 

that  same impression.   

ADV PREMHID :    Agreed.   Agreed.     

CHAIRPERSON :    So what  is  the d i f ference?   

ADV PREMHID :    I  was get t ing to that ,  i f  I  can f in ish.    

CHAIRPERSON :    Yes.  

ADV PREMHID :    What  I  was saying is  that  in  the scenar io  

that  I  am ta lk ing  about ,  that  i f  these proceedings were in -

camera ,  on the 9 t h  and 10 t h ,  i f  the  Commission is  wi th  me 

and grants the in -camera  in  substance,  then whoever is  20 

threatening Mr Carr im and the publ ic  at  la rge would be le f t  

to  speculate why d id he  not  g ive  the evidence,  is  he st i l l  

g iv ing evidence,  or  whatever  the case might  be ,  i nsofar  as 

Mr Carr im 's appearance at  the Commission is  concerned.    

 That  would not  re lease Mr Carr im f rom the 
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ob l igat ion to st i l l  g ive evidence,  which he would g ive,  but  i t  

is  the deta i ls  a round that  ev idence and the session i tse l f  

that  would be pro tected and offer  h im an in ter im modicum of  

protect ion where  he says,  I  am being survei l led and I  am 

being threatened even before I  g ive  the evidence.    

CHAIRPERSON :    So I  do not  qui te  see the d i f ference in  

substance to what  I  sa id ear l ie r,  which was that ,  so Mr 

Carr im does not  want  the publ ic  to  know that  he wi l l  test i fy  

at  one stage or  another.   The var ious opt ions or  possib i l i t ies  

or  permutat ions you referred to boi l  down to,  or  at  least  par t  10 

of  i t  bo i ls  down to what  I  sa id,  which is  that  he does not  

want  the publ ic  to  know that  he wi l l  test i fy.    

ADV PREMHID :    Yes,  but  that  i s  not  because he has  –  the 

case he has p leaded in  f ront  of  the Commission  is  not  

because he does not  want  the publ ic  to  know,  i t  i s  because 

of  the th reats that  he has received.    

CHAIRPERSON :    But  par t  o f  what  you said,  par t  o f  what  

you said says exact ly  what  I  sa y …[ intervenes] .  

ADV PREMHID :    No,  I  …[ intervenes] .   

CHAIRPERSON :    Of  the var ious permutat ions you gave,  20 

par t  o f  i t  says exact ly  what  I  sa id.    

ADV PREMHID :    I  accept  that ,  but  we a lso have to  accept  

that  there wi l l  be par ts of  your  report ,  for  example,  that  

might  be subject  to  cer ta in conf ident ia l i ty  regimes .   There 

might  be evidence that  is  in  your  f ina l  report  that  is  subject  
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to  cer ta in conf ident ia l i ty  regimes,  which the publ ic  at  large 

would not  know about .   So i t  is  not  as though Mr  Carr im,  

wi th a l l  due respect ,  is  asking for  something unique or  

speci f ic  to  h im that  the Commission 's ru les i tse l f  does not  

contemplate.  

 I t  is  to ,  the Commission is  being asked to st r i ke the  

appropr ia te balancing act  between making the wi tness 

test i fy,  which Mr Carr im accepts he has to test i fy,  obviously,  

but  at  the same t ime protect ing  h im or  offe r ing  h im a  

measure of  p ro tect ion that  neut ra l ises or  potent ia l ly  10 

neut ra l i ses some of  the th reats that  he is  receiv ing.    

 Wi th a l l  due respect ,  I  have not  taken an inst ruct ion  

f rom my at to rney at  the moment ,  but  just  speaking f rankly,  i f  

th is  l i ve te lev is ion  camera is  on at  the moment  and i t  is  

being broadcast  to  the publ ic ,  then actual ly  my appl icat ion 

for  an in -camera  hear ing is  po tent ia l l y  rendered moot  

because the same people who are threatening my c l ient  

even before he comes and g ives the substant ive evidence 

now know what  he is  at tempt ing to  do.    

 And so wi th a l l  due respect ,  I  do  not  even know i f  20 

there is  any point  in  proceeding wi th the in -camera  

appl icat ion,  a l though my at to rney might  k ick me i f  I  say I  am 

abandoning i t ,  because of  th is  exact  pre judice which has 

now mani fested.   I  have heard what  you have said  to  me,  

Chai r,  but  I  must  obviously put  my c l ient 's  posi t ion 
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regard ing what  is  happening at  the moment  and how that  

potent ia l ly  pre judices h im in l ight  of  the re l ie f  that  he 

sought  under 4.2 of  the Commission 's ru les.    

CHAIRPERSON :    You ear l ie r  sa id you may a l ready be 

touching on the mer i ts .   Perhaps what  I  am going to ra ise  

a lso touches on the mer i ts .   So …[ intervenes] .  

ADV PREMHID :    Is  th is  a pre l iminary concern now,  Chai r?   

CHAIRPERSON :    No,  but  no,  no,  no  …[intervenes] .  

ADV PREMHID :    Are we st i l l  on the pre l iminary?   

CHAIRPERSON :    I  am st i l l  on your  pre l iminary -pre l iminary.    10 

ADV PREMHID :    Okay.   Got  you,  Chai r.   Got  you,  Chai r.    

CHAIRPERSON :    Yes,  yes.   How exact ly,  you know,  

everyth ing being conducted in  the manner in  which Mr 

Carr im suggests,  how wi l l  the evidence then be deal t  wi th  in 

pract ica l  terms af terwards?  For  example,  you even referred  

to the f ina l  report  t reat ing the evidence in  a par t i cu lar  

manner and perhaps even the  pub l ic  not  having access and 

so on.   So I  am ra is ing what  I  am ra is ing in  the context  of  

that  submission.    

ADV PREMHID :    I  accept  that ,  yes.    20 

CHAIRPERSON :    How wi l l  the Commission handle the  

evidence,  assuming that  the  appl icat ion is  granted  

…[intervenes] .  

ADV PREMHID :    Yes,  yes.  

CHAIRPERSON :    Yes,  yes,  yes,  yes.   I  am th ink ing,  maybe 
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le t  me just  add,  I  am th ink ing,  for  example,  the evidence 

may say something about  people who may e i ther  

themselves on thei r  own want  to  respond or  in  respect  of  

whom the Evidence Leaders may want  to  lead evidence that  

counters  whatever Mr Carr im may have said.   So how does 

a l l  o f  th is  get  handled?   

ADV PREMHID :    I  accept .  

CHAIRPERSON :    Because those people wi l l  have to know  

…[intervenes] .  

ADV PREMHID :    No,  of  course,  and I  am not  suggest ing 10 

that  a case be conducted against  them in the i r  absence or  

wi thout  the i r  fa i r  t r ia l  r ights being protected.   As you know,  

Chai r,  my c l ient  is  par t icu lar ly  keen on h is fa i r  t r ia l  r ights.   

I t  would be i ron ic i f  he is  at tempt ing to,  the Min ister  of  

Finance is  t ry ing to phone me.   That  must  wai t  unt i l  la ter.   I  

apologise.   I  was,  what  I  –  sor ry,  Chai r,  go ahead.    

CHAIRPERSON :    Ja,  sorry.  

ADV PREMHID :    Sor ry.   Chai r,  what  I  was going to  say to  

you is  that  we obviously have no d i f f icu l t y  wi th  whatever 

accommodat ion has to be made to fac i l i ta te the fa i r  t r ia l  20 

r ights of  any other  wi tness who may be impacted by my 

c l ient .   But  what  we know,  and tha t  is  fo reshadowed wi th  a l l  

due respect  in  Ru les 4.2 and 4.3 of  the Commission 's ru les,  

but  what  we know in pract ice f rom cases l ike Brydon  and 

Helen Suzman Foundat ion  in  par t i cu la r,  which in  your  
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previous capaci ty,  Chai r,  you wou ld be very wel l  fami l iar  

wi th ,  there are  par t i cu lar  c i rcumstances where the 

d isc losure of  ev idence in  a par t icu lar  context  is  subjected to 

a conf ident ia l i ty  regime that  appropr ia te ly  balances the  

in terests in  the evidence coming to the court ,  or  in  th is  case 

the t r ibunal ,  the inqui ry as the t r ibunal  fo rum,  so that  i t  can 

apply i ts  mind to  a l l  the evidence and do i ts  job,  but  a lso 

that  the court ,  and here I  would  say the Commission of  

Inqui ry under those ru les that  I  have quoted,  has an equal  

power to  impose a degree of ,  and I  am hesi tant  to  use the 10 

word secrecy regime,  I  would  rather  use conf ident ia l i ty  

regime,  that  protects in te rests tha t  are impl icated i f  i t  was 

just  conducted in  the ord inary manner,  which is  the open 

just ice defaul t  posi t ion.  

 And wi th a l l  due respect ,  Chai r,  in  Helen Suzman 

Foundat ion ,  bu i ld ing off  the commercia l  case of  Brydon ,  you 

were at  pains to expla in that  th is  i s ,  that  the k ind of  regime 

that  Mr Carr im is  asking fo r,  inc luding the k ind of  regime 

that  you would be ent i t led to impose in  terms of  the ru les 

for  what  happens in  fu ture,  is  the appropr ia te balancing 20 

exerc ise where const i tu t ional  r ights  are impl icated.    

 And because my c l ient  has c la imed that  there is  a  

threat  to  h is  l i fe ,  there is  a th reat  to  h is  fami ly,  there is  a  

threat  to  h is  businesses,  there is  a  threat  to  h is  employees,  

th is  is  the appropr ia te instance that  the Commission,  and 
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through you,  Chai r,  must  consider  i t s  own ru les  which  

enable such a ba lancing exerc ise,  and then your powers to 

g ive appropr ia te  d i rect ives to achieve that  balanced 

outcome,  that  is  what  we would say.    

 Of  course,  my at torney te l ls  me that  there are other  

wi tnesses who have been heard in  camera ,  I  be l ieve i t  is  

Wi tness X,  and that  appropr ia te regimes must  have been 

made fo r  them as wel l .   I  do not  know the exact  facts of  

what  happened wi th Wi tness X,  but  we are  not  in  a s i tuat ion  

where the Commission is  power less wi th a l l  due respect .  10 

 And may I  just  end by saying th is ,  none of  what  we 

are asking for  i s  a re lease of  Mr Carr im 's obl igat ion to come 

here  and to te l l  the Commission what  the Commission wants 

to  know,  and be subjected to quest ion ing by the Evidence 

Leaders and the Commissioners.   I t  is  about  the threat  that  

has been ident i f ied and what  the Commission does in  

recogni t ion of  that  threat ,  and to  exerc ise i t s  powers we 

would submit  i t  should do to pro tect  h im in  l ight  of  that  

threat .   That  i s  real l y  where we are,  Chai r.   Thank you.   I  

apologise i f  that  was a very long answer.    20 

CHAIRPERSON :    No,  no,  understood.  

ADV PREMHID :    Thank you,  Chai r.    

ADV BALOYI SC :    Can I?  Thank you.   Maybe on just  that  

last  po int ,  to  star t  there,  that  other  wi tnesses,  inc luding Mr 

X,  have test i f ied in  camera  and arrangements were made to  
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protect  the i r  ev idence.   That  is  not  appl icable here because 

a l l  the decis ions about  wi tnesses test i fy ing in  camera  i s  

based on the tes t imony that  they are going to g ive .   You 

br ing a complete ly d i f fe rent  appl ica t ion at  th is  stage.    

ADV PREMHID :    Yes.  

ADV BALOYI SC :    You say the  appl icat ion i t se l f  to  be  

heard in  camera  should be in  camera .   So yours is  not ,  I  

mean those other  cases do not  apply to  you here,  one.   But  

you,  in  your  engagement  wi th the Chai r,  you speak to,  you 

want  to  be heard  in  camera .   There is  actual ly  two legs to 10 

your appl icat ion.  

 You want  th is  very appl icat ion to be in  camera  

because you do not  want  i t  to  be  known why,  the reasons 

that  is  seeking to  be heard in  camera .   Wel l ,  they are out  

there now.    

ADV PREMHID :    I t  is  too la te now.   Yes,  absolute ly.    

ADV BALOYI SC :    And as an aside,  I  would have thought  

ord inar i l y  a person would want  i t  to  be publ ic ised,  that  the 

concerns that  your  c l ient  has,  that  there are people who are  

making threats against  me,  they would want  the l ight  to  be  20 

shown on those who are making the threats on them so that  

they know the wor ld is  watching.    

 I  would have thought  that  is  what  your  c l ient  would  

want  to  happen.   But  more important ly  for  me,  you have two 

par ts to  th is .   The second par t  is ,  you want  the papers,  
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inc luding th is  appl icat ion,  so we are not  yet  in  the mer i ts ,  

th is  very appl icat ion that  you have before us  about  and that  

you are arguing about ,  you wanted the papers to  be  shared 

only amongst  a def ined number of  people  in  the  

Commission.  

 You say the Cha i rperson and Commissioners,  the  

Evidence Leader  designated to  lead Mr Carr im,  the  

Commission 's appointed legal  team, the Secretary,  Mr  

Carr im,  Mr Carr im 's appointed legal  team, and the 

Commission 's off ic ia l  t ranscr iber.   You have not  sa id why 10 

you want  the Commission to rest r ic t  who has access to 

these papers.    

 I  have t r ied to read your papers.   I  do not  see a 

case made fo r  i t ,  inc luding for  th is  leg of  the appl ica t ion.   I t  

seems l i ke your c l ient  i s  want ing something that ,  cer ta in ly  I  

have never encountered anyth ing l ike  th is ,  and he does not  

lay a basis why only these seven,  or  people in  these seven 

categor ies,  should have access even to th is ,  even before  

you get  to  h is  sta tement  on the mer i ts  o r  the appl icat ion to 

be heard in  camera ,  just  even th is  p re l iminary -pre l iminary  20 

issue.    

 Can you just  expla in what  is  going  on?  I  rea l ly  do  

not  understand th is  appl icat ion,  and on what  legal  basis 

does your c l ient  th ink he is  ent i t led to prescr ibe,  as he is  

doing,  about  who should have access to h is  papers,  one ?  
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Two,  the legal  basis fo r  h im to seek fo r,  to  be heard in  

camera ,  h is  appl icat ion to be heard in  camera .   I  have 

never,  ever  encountered that  and I  do not  see a legal  basis  

for  i t  set  out  in  your  submissions,  but  a lso the  factual  

a l legat ions,  i f  there are any factua l  a l legat ions here .   I  do 

not  understand th is  appl icat ion,  Mr Prehmid.  

ADV PREMHID :    May I  respond?  Thank you,  Chai r.   

Commissioner Ba loy i ,  thank you.   May I  s tar t  wi th  the f i rs t  

quest ion about  the prescr ib ing o f  the access ?  That  is  

rooted in  the understanding of  the appl icant  of  Rules 4.2 10 

and 4.3,  read wi th  Rule 11,  which on our  reading 4.2 says :  

“ In an appropr ia te case,  the Chai rperson 

may make an order  that  a hear ing be 

held in  camera  o r  v ia  e lect ronic means.   

In  such a case,  the Chai rperson shal l  

speci fy  in  the order  those persons who 

shal l  be permi t ted to at tend the hear ing 

in  camera  o r  by some other  means. ”  

Then wi th 4.3 :  

“A t  the request  of  the wi tness whose 20 

evidence is  to  be heard in  camera  or  

mero motu ,  the Chai rperson must  order  

that  nobody may,  d i rect ly  o r  ind i rect ly,  

d isc lose the ident i ty  of  the wi tness who is  

to  g ive the evidence in  camera . ”   
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And then read wi th Rule 11,  which is  the so -cal led catch-a l l  

ru le ,  which g ives the Chai rperson the procedural  r ight  to  

determine issues not  otherwise prescr ibed in  the ru les.  

ADV BALOYI SC :    Yes,  but  what  I  am t ry ing to understand 

is  th is  def ined l i s t .   I  understand the ru le.   I  know what  the 

ru le says and the powers that  i t  g ives the Chai rperson.   

What  I  want  to  understand is  when your c l ient  says only the  

Evidence Leader  deal ing wi th the mat ter  should have 

access to th is  appl icat ion that  we are concerned wi th r ight  

now,  on what  basis does he accept  that  k ind of  request?   10 

ADV PREMHID :    Yes,  yes.  

ADV BALOYI SC :    We have a whole team of  Evidence 

Leaders.   We have invest igators.    

ADV PREMHID :    Yes.  

ADV BALOYI SC :    Right?  You know that .  

ADV PREMHID :    Yes.  

ADV BALOYI SC :    There is  no  explanat ion why those 

should not  have access  to th is  appl icat ion.    

ADV PREMHID :    Yes.  

ADV BALOYI SC :    I  can put  to  you that ,  a t  least  in  my 20 

reading of  your  appl icat ion,  there  is  noth ing conf ident ia l  

about  i t .   Your c l ient  is  not  d isc los ing any conf ident ia l  

mat te r.   The best  he does is  to  suggest  that  the threats are  

conf ident ia l ,  because that  is  the only basis on which he is  

seeking for  th is  f i rs t  leg to be  heard  in  camera .   A l l  he  
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speaks to i s  the threats.   So he is  asking for  the th reats to  

be kept  conf ident ia l .   Why can tha t  not  be shared wi th the  

rest  of  the staff  o f  the Commission?  Why should the staff  

not  be aware that  there are these threats that  he is  re ly ing  

upon?   

ADV PREMHID :    Yes.   Let  me immediate ly accept  that  on  

the st rength of  the aff idavi ts  as prepared and submit ted in  

f ront  of  the Commission,  there is  no d i rect  engagement  wi th 

why the l i s t  cur ta i led in  Schedule A is  presented in  the way 

i t  is  presented.   I  accept  that  and I  am not  going to d ispute  10 

that ,  because that  would be a hopeless cause.  

 But  I  hope that  Commissioner  Ba loyi ,  you can see  

that  there is  a re lat ionship in  the exerc ise that  is  being  

done in  Schedule  A wi th what  is  set  out  in  the ru les that  I  

have just  read to you,  in  the sense that  where  in  an  

appropr ia te case there is  an in -camera  considerat ion,  the 

Chai rperson can make an appropr ia te d i rect ive to  l imi t  

access as to who can or  cannot  have access to  those 

proceedings and the papers.   So …[ intervenes] .  

ADV BALOYI SC :    Yes,  I  am not  having  that  debate wi th  20 

you.   I  know that  is  what  the ru les say and we have used 

the ru les.  

ADV PREMHID :    Exact ly.    

ADV BALOYI SC :    What  I  am st ruggl ing wi th,  what  I  do not  

see,  i s  how that  gets to  be appl ied or  how your c l ient  re l ies  
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on that  g iven what  he has set  out .    

ADV PREMHID :    Yes,  and that  is  why I  s tar ted  by c lar i f y ing 

by  saying i f  you want  that  d i rect  explanat ion  in  the  aff idavi t ,  

I  have to accept  i t  is  not  there.   But  why the Schedule A is  

at tached to the  not ice of  mot ion is  because i t  i s  one of  the  

prayers that  are  sought  f rom the Commissioner and the  

Chai rperson apply ing h is mind.    

 I f  on the basis of  no p leading the Commissioner  

says,  wel l ,  I  cannot  grant  you that  re l ie f  because you have 

not  made out  a case for  that ,  then I  have to accept  that .   10 

But  the reasonable explanat ion as to why there  is  an 

at tempt  not  only to  keep th is  appl icat ion in -camera ,  but  l imi t  

who has access to the content  of  the appl icat ion,  i s  

threefo ld.    

 Number one,  Mr Carr im nor  h is  legal  team knows 

the in ternal  processes of  the Commission,  and i t  might  be 

the case that  not  everybody in  the  Commission  needs to  be 

involved in  the Mr Carr im-speci f ic  mat te rs.   And so the  

Commission might  in  and of  i tse l f  have i ts  own Chinese 

wal ls  that  i t  wi l l  somet imes enforce or  not  enforce in  order  20 

to preserve the in tegr i ty  of  whatever  is  happening in  f ront  of  

the Commission,  which I  say appl ies here in  an in -camera  

request .  

 Number two is  that  never mind whatever the  

Commission 's own in ternal  processes are,  pract ica l ly  
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speaking,  in  the  l ight  where the  Commission,  where the  

case made in  f ront  of  the Commission is  that  I  am being 

survei l led,  I  am under  threat ,  I  do not  know who is  watching  

me or  who is  not  watching me,  at  i ts  most  generous 

in terpretat ion f rom Mr Carr im 's s ide,  obviously there is  a 

less generous in terpretat ion f rom the case against  me,  but  

the most  generous in terpretat ion that  can be afforded to Mr  

Carr im is  that  that  Schedule A,  which was subject  to  the 

cont ro l  o f  the Chai rperson of  the commission at  a l l  t imes,  

was an at tempt  to  make sure that  the net  was not  cast  too  10 

widely so that  a l l  and sundry,  and I  am using that  phrase 

again but  I  am us ing i t  wi th  respect ,  get  access to the very  

papers that  may or  may not  resul t  in  the breach of  Mr 

Carr im 's r ights in  the way that  he  is  saying in  the papers.   

The th i rd explanat ion,  Commissioner Baloyi ,  cor rect  

…[intervenes] .  

ADV BALOYI SC :    The second explanat ion,  put  s imply,  is  

he does not  t rus t  the rest  of  the  staff  o f  the Commission  

that  they may not  d is t r ibute,  in  fact  he does not  t rust  the 

Commission.   He has to leave wi th a l is t  in  Schedule  A,  but  20 

he does not  t rust  beyond that .  

ADV PREMHID :    I  hope that  the  correspondence bundle 

has been p laced in  f ront  of  the Commission because what  

you wi l l  see f rom the cor respondence bundle is  that  my 

c l ient  has cons istent ly  compla ined about  inconsistent  
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t reatment ,  about  the Commission 's  inconsistent  app l icat ion 

of  i ts  own ru les,  and the pre judice  that  he has suffe red as a 

resul t  o f  the  Commission 's  conduct  towards h im  

…[intervenes] .  

ADV BALOYI SC :    Is  your  answer to  my quest ion that ,  is  i t  

a  yes,  he does not  t rust  that  the Commission wi l l  not  share 

h is appl icat ion outs ide of  the Commission that  wi th  a 

consequence tha t  those who are  threatening h im would 

become aware of  i t ,  is  i t  a  yes?   

ADV PREMHID :    I t  is  a  yes,  but  I  hope you wi l l  understand,  10 

Commissioner Baloyi ,  that  i t  is  not  an out -and-out  yes in  the  

sense that ,  you know,  my c l ient  i s  compla in ing about  that  

th is  is  just  a  fa lse  exerc ise or  that  he wi l l  not  get  a fa i r  t r ia l .   

I t  is  based on h is exper ience at  the hands of  the  

Commission that  that  lack of  t rust  a r ises .   

 And I  am being very guarded in  my language in  

making that  poin t  because that  impl icates potent ia l ly  not  

only my learned f r iend,  the other  Evidence Leaders,  and the  

staff  o f  the Commission,  of  which  there are many and they 

are unknown to me,  and I  do not  want  to  t rample upon the  20 

in tegr i t y  of  my co l leagues whom I  have known and have no 

d i f f icu l t ies or  issues wi th.  

 I t  is  just  that  obviously my c l ient ,  g iven the  

t reatment  that  he  has been subjec ted to,  has a leg i t imate  

concern which in forms the appl icat ion and the at tempt  to  
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l im i t  the access as expla ined in  Schedule A and 

…[intervenes] .   

ADV BALOYI SC :    Just  to  be c lear,  that  t reatment  that  he  

is  compla in ing about  and on which he suggests he re l ies fo r 

seeking to l imi t  who has access to h is  papers,  does i t  

inc lude a d isc losure of  whatever  he submit ted to the 

Commission to the publ ic?   

CHAIRPERSON :    Does i t  involve breaches of  

conf ident ia l i t y?   

ADV PREMHID :    Wel l ,  i t  is  d i f f icu l t  in  the facts to  answer 10 

that  in  c i rcumstances where we only gave the statement  

yesterday.   No,  not  yesterday,  two days ago on the  4 t h  a t  

09:00.   The statement  has not  become publ ic ,  which  we are 

gratefu l  fo r,  but  you wi l l  remember that  the only t ime we 

received the d i rect ion f rom the Commission that  that  

s tatement  was going to be kept  conf ident ia l  was when we 

received the d i rect ive,  I  th ink  i t  is  paragraph 6 or  7,  that  

unequivocal ly  s tates that  whi ls t  the in -camera  is  being 

fought  over,  the main statement  wi l l  be subject  to  the in -

camera  t reatment .    20 

 So obviously,  as  a resul t  o f  tha t  d i rect ive,  that  

remedies the concern of  my c l ient  to  some extent  as we s i t  

here now,  but  i t  cer ta in ly  animated my c l ient 's  concerns 

pr ior  to  the handing down of  that  d i rect ive.  

ADV BALOYI SC :    I  guess what  I  want  to  do,  Mr Premhid ,  
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what  I  want  to  get  out  of  you is  i t  has to  be c lear  that  

whatever  your  c l ient 's  compla int  i s  about  the t reatment  he 

has received f rom the Commission,  i t  does not  inc lude a  

compla int  that  the  Commission  has d isc losed what  he  asked 

to be conf ident ia l  mat te r,  i t  has been d isc losed to the  

publ ic .   I  th ink i t  is  important  for  our  processes that  that  is  

c la r i f ied.    

ADV PREMHID :    Yes.  

ADV BALOYI SC :    That  is  not  what  you are compla in ing 

about .    10 

ADV PREMHID :    No,  that  is  r ight ,  but  i f  you have regard to 

the cor respondence bundle,  Commissioner Baloyi ,  you wi l l  

recal l  that  around the 28 t h  o f  February,  the Commission  

star ted making th reats to  my c l ient  that  he was in  breach of  

not  f i l ing the sta tement  in  terms of  the 27 t h  d i rect ive,  but  

the Commission convenient ly  over looked the fact  that  the 

d isc losure of  the submission of  tha t  s tatement  was in  terms 

of  the appl icat ion  that  served in  f ront  of  the Commission to  

be appended unt i l  the in  camera  was decided and 

…[intervenes] .  20 

CHAIRPERSON :    But  Mr Carr im cannot  make h is own ru les.  

ADV PREMHID :    No,  no …[ intervenes] .   

CHAIRPERSON :    There was,  f rom where the Commission  

was s i t t ing,  there  was no change to the d i rect ive that  he 

should f i le  h is  sta tement  …[intervenes] .  
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ADV PREMHID :    No,  I  accept  that  …[intervenes] .  

CHAIRPERSON :    To character ise  th is  as threats i s  actual ly  

to ta l ly  unacceptable,  Mr Premhid …[ intervenes] .  

ADV PREMHID :    With a l l  due respect  …[ intervenes] .  

CHAIRPERSON :    Mr Carr im cannot  create h is own ru les.   

There was a d i rect ive that  he should f i le  h is  statement  by a 

stated date.   He could not ,  i f  there was no change to that  

d i rect ion of  h is  own mot ion,  choose not  to  f i le  just  because 

he has said,  by the way,  I  am not  going to f i le  because 

pending A ,  B,  C,  D is  not  appropr ia te fo r  me to f i le  10 

…[intervenes] .  

ADV PREMHID :    No …[ intervenes] .   

CHAIRPERSON :    He could not  …[intervenes] .  

ADV PREMHID :    No,  absolute ly.    

CHAIRPERSON :    Despi te h im having said so,  the  

Commission d id not  change the deadl ine.   I t  was not  for  h im 

to choose by when he f i led  and …[ intervenes] .   

ADV PREMHID :    But  wi th  a l l  due respect ,  Chai r,  on the 18 t h  

o f  February,  which is  the date that  the appl icat ion was 

launched,  the fo l lowing was said  in  that  cover ing le t te r.   20 

And th is  is  why we are having a  debate which is  s l ight ly  

removed f rom the facts,  wi th  a l l  due respect .   The request  

was made …[ intervenes] .   

CHAIRPERSON :    I  am very sorry,  I  in terv ened.    

ADV PREMHID :    Sor ry,  I  apologised.   May I  …[intervenes] .  
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CHAIRPERSON :    I  in tervened whi ls t  my col league was st i l l  

ask ing you.   Yes,  p lease go on,  Mr Premhid.  

ADV PREMHID :    Chai r,  may I  respond to you and then,  

Commissioner Ba loyi ,  subject  to  the Chai r 's  author i ty,  o f  

course,  i f  you can re -put  your  quest ion to me because I  am 

now deal ing wi th what  the Chai r  says.  

CHAIRPERSON :    Yes,  yes.  

ADV PREMHID :    I  apologise fo r  that .   But  Chai r,  i t  is  very 

important  because when the appl icat ion was launched,  what  

was expl ic i t l y  ra ised wi th the Commission staff  and the  10 

Evidence Leaders is  a request  that  th is  ent i re  appl icat ion 

would be d isposed of .   This very in -camera  appl icat ion that  

we are asking fo r  today would be d isposed of  by the  25 t h  o f  

February,  which was before the statement  was due,  so that  

my c l ient  would know what  h is  pos i t ion was come the 27 t h  

regard ing the f i l ing of  the statement  and whether  that  was 

going to be in -camera  and then the hear ing was going to be 

in-camera  o r  not  in -camera .  

 Because obvious ly the determinat ion of  the in -

camera  might  have a lso t r iggered my c l ient 's  request  to  f i le  20 

a conf ident ia l  a ff idavi t  wi th  the Commission.   And so on the 

18 t h  o f  February,  my c l ient  does not  only say p lease br ing 

th is  to  the ext remely urgent  at tent ion of  the Chai r  so that  a  

determinat ion is  made by the 25 t h  before our  statement  is  

due.   He says you can even d ispose of  th is  ent i re  mat ter  on  
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the papers.   We do not  need an ora l  hear ing because th is  i s  

an ext remely urgent  mat ter.   The issues are fa i r l y  narrow 

and we want  an expedi t ious outcome so that  we know what  

our  c l ient 's  posi t ion is .    

 And wi th a l l  due respect ,  what  happens on the 18 t h  

o f  February f rom the Commission,  we get  a one - l ine emai l  

saying we conf i rm that  same,  same is  in  reference to the  

appl icat ion,  wi l l  be re layed to  the Secretary and the  

Evidence Leader  short l y  and we wi l l  rever t  wi th  formal  

inst ruct ions in  due course.   Noth ing is  heard f rom the 10 

Commission f rom the 18 t h ,  19 t h ,  20 t h ,  21 s t ,  22n d ,  f ive days.    

 And now you must  remember,  o f  course,  that  the  

statement  deadl ine is  coming nearer  and nearer.   And what  

we then do on the  23 r d  is  we wr i te  to  the Commission  on the 

23 r d  to  say,  p lease can you advise us what  the delay is  

because our  statement  deadl ine is  approaching.   We might  

be wrong in  the way that  the Chai rperson puts i t  to  me that  

i t  is  not  for  Mr Carr im to determine,  but  we need some 

c la r i ty  f rom the Commission,  the Chai r  in  par t i cu la r,  as to  

what  the next  s teps are here.    20 

 And so wi th  a l l  due respect ,  Chai r,  when I  ta lk  

about  these threats emanat ing,  i t  is  not  as though my c l ient  

had,  by the t ime h is statement  fa l len due,  not  only launched 

an appl icat ion where fo rmal  re l ie f  was sought  in  respect  of  

the del ivery of  that  s tatement ,  cor respondence was 
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repeatedly sent  to  the Commission staff  and the a t torneys 

asking that  th is  mat ter  be deal t  wi th  ext remely urgent ly  and 

in  an expedi ted fashion,  and my c l ient  a lso waived wi th 

respect  the very r ight  to  a hear ing  that  we are having here 

because he wanted to know what  h is  posi t ion was by the 

25 t h  so as to what  to  do on the 27 t h .    

 And where I  say that  those threats f rom the  

Commission are unconscionable,  and wi th a l l  due respect  I  

speak subject  to  the Chai r  put t ing me back in  order  i f  I  am 

out  of  o rder,  is  that  the Commission in  i ts  subsequent  10 

le t ters af te r  the 27 t h  do not  even engage wi th the fact  that  i t  

is  due to them that  the ent i re  mat ter  has not  been d isposed 

of  on the t imetab le that  might  have been ext remely  urgent  

for  understandable reasons,  but  where we had asked for  a  

ru l ing.  

 So why I  am saying that  those th reats are  

unreasonable in  the c i rcumstances is  not  because i t  was Mr 

Carr im act ing of  h is  own accord,  i t  was Mr Carr im at  every  

stage saying to the Commission,  p lace th is  in  f ron t  of  the 

Commissioners,  get  me a determinat ion by the 25 t h  so I  20 

know what  to  do by the 27 t h .   And when the 27 t h  came and 

went ,  we had not  heard anyth ing.   We only received the  

answer ing aff idav i t  on the 24 t h .  

 So,  Chai r,  wi th  a l l  due respect ,  I  hear  what  you say 

to me and I  hear your  admoni t ion regard ing what  I  sa id 
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about  the Commission 's threats,  but  there is  a  factual  

context  that  i s  important  to  bear  in  mind as wel l ,  and that  is  

that  Mr Carr im sought  the assistance of  the  Commission to 

le t  h im know what  to  do by the 27 t h .    

CHAIRPERSON :    You say you hear what  I  say about  what  

you refer red to as threats,  and ye t  you proceeded to say 

what  the Commission d id is  unconscionable.   I  take  st rong 

except ion to that  k ind of  language.  

ADV PREMHID :    I  wi l l  w i thdraw tha t  s tatement .    

CHAIRPERSON :    Thank you,  thank you.   What  you have 10 

said ra ises two issues.   What  you have said,  what  you have 

submit ted ra ises two issues.   The f i rs t  one is ,  you asked the  

Commission to keep a l l  documents,  a ff idavi ts  and a l l  

re la t ing to th is  mat ter  conf ident ia l .   The f i rs t  issue is ,  I  have 

no idea why Mr Carr im would not  have wanted to  f i le  h is  

statement  i f ,  in  the face of  h is  request  and there being no 

basis for  h im to bel ieve that  the  statement  would  not  be  

kept  conf ident ia l .   That  is  the f i rs t  p roblem I  have.    

 And then second ly,  my point  about  there having  

been no change wi th regard to the deadl ine,  yes,  I  have 20 

heard what  you say,  but  the bot tom l ine is  the deadl ine was 

never changed.   The deadl ine stood.   So,  on those two 

points,  I  s t i l l  have d i f f icu l t ies wi th your submissions.    

ADV PREMHID :    Chai r,  I  do not  know i f  you want  me to  

respond.    
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CHAIRPERSON :    Yes,  you are f ree  to,  yes.  

ADV PREMHID :    Or . . . [ ind ist inct ]  …[ intervenes] .   

CHAIRPERSON :    No,  no,  no,  no,  you are f ree to respond.    

ADV PREMHID :    No,  thank you,  Chai r,  I  appreciate that .    

CHAIRPERSON :    Yes.  

ADV PREMHID :    On the f i rs t  issue about  not  being kept  

conf ident ia l ,  I  am not  going to rehearse what  I  sa id .   A l l  I  

am going to  point  out ,  Chai r,  i s  the f i rs t  t ime that  that  was 

g iven unequivoca l ly,  that  the main  statement  would  not  be 

d isc losed pr ior  to  the determinat ion of  the in -camera ,  was 10 

only f ina l l y  c la r i f ied on the 3 r d  when the d i rect ive came out .   

That  was on the facts af ter  the statement  …[intervenes] .  

CHAIRPERSON :    Just  on that ,  why r ight  f rom the 

beginning,  instead of  ty ing the f i l ing of  that  s tatement  to  the 

hear ing of  the  in ter locutory appl icat ion,  why d id the 

appl icant  in  the f i rs t  p lace not  make the s imple request  that  

that  s tatement  should be kept  conf ident ia l?    

ADV PREMHID :    But  wi th  a l l  due respect ,  we d id,  and that  

is  addressed,  tha t  –  I  mean,  that  is  in  the founding aff idavi t  

and the not ice of  mot ion and i t  is  in  the cover ing le t te r.   And 20 

that  is  par t  o f  the d i f f icu l ty  we have here,  is  that  we p lace 

a l l  o f  th is  in  f ront  of  the Commission,  we ask for  an  

expedi ted decis ion and an outcome,  and instead o f  being 

to ld or  being to ld by the Commission,  yes,  your  concern 

about  the main statement  is  taken care of ,  i t  wi l l  be  held in  
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conf ident ia l i t y  unt i l  such t ime that  the in -camera  i s  

determined,  we do not  hear anyth ing.    

 The f i rs t  t ime that  the Commission puts up an 

answer is  on the 24 t h ,  and inc identa l ly,  i t  does not  deal  wi th  

the request  regard ing the in -camera .   I f  the Commission  

was able to  g ive that  undertaking by the 24 t h  when i t  f i led 

the answer ing aff idavi t ,  then we would not  be having th is  

debate because by the 27 t h  my c l ient  would have f i led the 

statement .  

CHAIRPERSON :    A l l  15 pages of  i t ,  yes.    10 

ADV PREMHID :    Yes,  absolute ly,  whether  i t  i s  15 pages,  

three pages …[intervenes] .  

CHAIRPERSON :    I  know,  I  know,  I  am just ,  ja .   

ADV PREMHID :   Whatever the case might  be,  he  would  

have been able to  f i le  because the undertaking would have 

been g iven.   The only t ime that  my c l ient  then was g iven the 

assurance is  when the th i rd comes down,  the th i rd d i rect ive 

comes down,  and look at  what  happens.   When the d i rect ive  

comes on the 3 r d  and the  d i rect ive says you must  f i le  your  

statement  by the 4 t h  and you must  f i le  i t  by 9 o 'c lock ,  and i t  20 

wi l l  be kept  conf ident ia l ,  the statement  is  f i led,  no d i f f icu l ty.    

 So wi th a l l  due respect ,  i t  is  a  b i t  unfor tunate that  

my c l ient  f inds h imsel f  in  th is  posi t ion in  c i rcumstances 

where he is  not  in  cont ro l  o f  these th ings,  and a concern is  

ra ised fo r  determinat ion that  af fects the f i l ing  of  the  
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s tatement  but  is  being deal t  wi th  in  the way that  I  have just  

expla ined.   So that  is  on the f i rs t  issue regard ing the main 

statement .  

 The second issue,  Chai r,  which I  have now 

forgot ten because I  have wr i t ten  a note here that  says 

deadl ine,  but  I  have no idea why  …[intervenes] .  

CHAIRPERSON :    I  th ink I  have forgot ten a lso,  but  p robably  

…[intervenes] .  

ADV PREMHID :    As long as you have forgot ten,  Chai r,  that  

is  f ine.  10 

CHAIRPERSON :    Probably i t  was that ,  but  the bot tom l ine 

is  that  the deadl ine has never changed.    

ADV PREMHID :    That  is ,  yes.    

CHAIRPERSON :    Whatever may have been going on in  Mr  

Carr im 's  mind,  the bot tom l ine is  that  the deadl ine was 

never changed.  

ADV PREMHID :    But  that  is  i t ,  but  you see,  that  is ,  wi th  a l l  

due respect ,  i t  is  that  catch -22 d i lemma that  my c l ient  i s  

caught  in .    

CHAIRPERSON :    Do you know what  judges usual ly  say?  20 

They say that  when counsel  says wi th a l l  due respect ,  deep 

down ins ide they are saying what  the hel l .    

ADV PREMHID :    Chai r,  I  have never been accused of  us ing 

such sof t  language in  my ent i re  l i fe ,  so I  wi l l  take  that .   I  

wi l l  take that .    
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ADV BALOYI SC :    Mr Carr im,  you wanted me to  

reformulate my quest ion,  rather  to  re -put  i t  to  you.    

ADV PREMHID :    Yes.  

ADV BALOYI SC :    I  thought  you had answered my 

quest ion,  but  then you went  on to muddy i t  wi th  the  threats 

and the f i l ing of  the statement ,  and a l l  o f  that  was said  

about  i t .   But  the  f i rs t  par t  o f  your  response was,  you are 

not  saying that  there has been a d isc losure of  conf ident ia l  

in format ion submit ted to the Commission by Mr  Carr im,  

which he had marked to be conf ident ia l .   You are not  saying 10 

the Commission has l anded that  k ind of  mater ia l  in  the 

publ ic  domain.    

ADV PREMHID :    Yes,  we are not  saying that .  

ADV BALOYI SC :    Ja,  that  i s  what  I  wanted to c lar i fy  wi th  

you.   And then my next  quest ion,  which I  may wel l  now ask,  

i t  is  now out  through you,  r ight ,  in  the engagement  wi th the 

Chai r,  why you want  th is  appl icat ion to be in  camera .   We 

have had many s l ip -ups l i ke that  f rom legal  representat ives,  

where they do seek something and then the other  ones that  

actual ly  d isc lose that  which they are asking fo r,  o r  that  they 20 

are arguing.    

 So i t  is  now in the publ ic  domain ,  the reason that  

you want  th is  appl icat ion to be in  camera .   Has the issue 

not  become moot ,  a t  least  th is  f i rs t  par t?  Has the issue not  

become moot ,  and we should just  go ahead and hear that  
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par t  o f  the appl icat ion?   

ADV PREMHID :    Chai r,  my a t torney is  whisper ing  

something to me.   Chai r,  through you,  may I  just  take the  

inst ruct ion?  Thank you.   Thank you.   Commissioner Baloy i ,  

before I  forget  your  second quest ion again,  I  wi l l  s t i l l  go  

back to the Chai r,  but  in  response to you,  Commissioner 

Baloy,  yes,  that  i s  exact ly  why when I  s tar ted I  sa id I  have 

to p lace my concern on record that  i f  we have th is  debate in  

the manner that  i t  is  happening,  the very purpose of  the in -

camera  would be rendered fut i le .    10 

 And so when I  s tar ted my remarks,  that  i s  why I  

needed to record  that  because I  was caught  in  a ca tch -22.   

E i ther  I  s i t  here s i lent ly  and look at  the three of  you,  and 

the three of  you look at  me,  and I  do not  say anyth ing,  o r  I  

have to address what  I  need to address,  but  my c la im for  

conf ident ia l i t y  and in -camera  is  then mater ia l l y  pre judiced 

by that .    

 And i t  is  that  very conduct  wi th  due respect  that  I  

am saying has caused the pre judice that  my c l ient  

compla ins about  in  the aff idavi t  i tse l f .   I  mean,  i t  is  that  20 

famous Suther land judgment ,  BDFM v SAA ,  that  once 

conf ident ia l i t y  is  lost ,  i t  is  d i f f icu l t  to  get  i t  back,  and that  is  

the exact  posi t ion my c l ient  f inds h imsel f  in .   So I  accept  

that  i t  might  have been th rough my own doing,  but  i t  was 

under the cover of  record ing the concern I  had regard ing  
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the fut i l i ty  of  us proceeding then in  the way that  we had.    

ADV BALOYI SC :    I  guess i t  may become necessary fo r  us 

to ,  for  completeness,  to  pronounce on your argument  fo r  

conf ident ia l i ty.   I t  may wel l  be,  wi thout  changing anyth ing,  

because as you seem to agree,  you know,  the issue has 

become moot .   We might  as wel l  go ahead wi th th is  

appl icat ion,  but  then we may have,  the Chai r  may have to 

pronounce on th is  c la im for  conf ident ia l i ty,  whether  there 

was a case for  i t  in  the f i rs t  p lace.    

ADV PREMHID :    Yes.   May I  say,  Commissioner  Baloy i ,  i t  i s  10 

l ike one of  those in ter locutory d isputes that  ar ise in  a main 

proceeding where the determinat ion of  the in ter locutory  

then has the unforeseen consequences that  i t  has.   And 

g iven that  as we walked in ,  we were then subjec t  to  l ive 

te lev is ion cameras,  that  i s  the catch -22 that  I  was caught  

in ,  but  a lso that  my c l ient  was caught  in .    

 So even though the appl icat ion is  theoret ica l l y  s t i l l  

in  f ront  of  you,  because as the Chai r  reminds me,  we are 

st i l l  on ly deal ing  wi th the pre l iminary point ,  I  accept  the 

consequences of  the arguments that  we have just  had and 20 

we have just  made.    

 May I  just  go back,  Chai r,  the second point  that  you 

had made,  which  we had both convenient ly  forgot ten,  but  

then unfor tunate ly you remembered,  about  the deadl ine.   I  

hear  everyth ing that  the Chai r  says.   I  would only ask that  
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the Chai r  bear in  mind that  there was a request  for  a ru l ing 

before that  deadl ine came and went ,  so that  my c l ien t  would 

know what  to  do in  c i rcumstances where he says I  am 

assert ing a r ight  of  conf ident ia l i ty,  i f  I  g ive my sta tement ,  

that  wi l l  render my asserted r ight  o f  conf ident ia l i ty  nugatory,  

and on the other  hand,  i f  I  do not  g ive the  Commission  what  

they want ,  I  am then l iab le to  coerc ive force  by the  

Commission  in  the enforcement  of  i ts  ru les.    

 So yes,  the dead l ine is  what  i t  was,  but  i t  is  not  

wi thout  the pr io r  context  of ,  p lease te l l  me what  to  do 10 

before that  deadl ine comes so I  know what  my pos i t ion is .   

Thank you,  Chai r.   May I  just  check i f  there is  –  I  apologise,  

Commissioner Khumalo .    

ADV KHUMALO SC :    You could have just  sa id,  here is  my 

statement ,  i t  is  ready,  p lease t rea t  i t  conf ident ia l l y.   There 

was no need fo r  a l l  that  d rama.   You wanted to  consul t  wi th  

your at to rney and then we wi l l  ask our  quest ions af te r,  so 

ja .    

ADV PREMHID :    Thank you very much,  Commissioner  

Khumalo ,  fo r  the indulgence.    20 

ADV KHUMALO SC :    I  do not  want  us to  debate  the point  I  

made because I  th ink the pre l iminary point  has become,  I  

th ink you should just  leave that  prayer,  Prayer  2  must  just  

be abandoned.   And when you deal  wi th  Prayer 3  and 4,  I  

wi l l  te l l  you what  my concern is .  
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CHAIRPERSON :    Before the mer i t s ,  may I ?  D id I  get  the 

impression that  apart  for  our  engagement ,  you were done 

wi th your submiss ions,  Mr Premhid?   

ADV PREMHID :    On the pre l iminary,  I  th ink i t  is  only fa i r  

that  Ms Hassim …[intervenes] .  

CHAIRPERSON :    Yes,  that  is  where I  want  to  go to.    

ADV KHUMALO SC :    Are you accept ing your abandoning 2,  

so that  we do not  need to debate?   

ADV PREMHID :    I  would prefer  the  Commission  make a  

ru l ing against  me rather  than abandoning i t ,  Chai r.  10 

ADV KHUMALO SC :    Okay.  

CHAIRPERSON :    A l l  r ight .    

ADV HASSIM SC :    Thank you,  Cha i r.    

CHAIRPERSON :    Ms Hassim?   

ADV HASSIM SC :    Thank you,  Chai r.   I  mean,  in  the l ight  

of  the quest ions that  came f rom the  Commission ,  I  can be 

br ie f  just  on the pre l iminary -pre l im inary point .   I  th ink we 

should probably just  get  s t ra ight  to  the mer i ts  because as 

Commissioner Ba loyi  says,  th is  mat ter,  th is  i ssue of  the  

pre l iminary-pre l im inary point  has become academic.    20 

 Af ter  the f i rs t ,  I  th ink i t  was on ly af ter  the  f i rs t  

minute or  two of  my learned f r iend 's address,  we st rayed 

r ight  in to the mer i t s .   And so,  par t  o f  what  has been 

debated,  in  fact ,  concerns the mer i ts  of  the appl icat ion.   But  

even though,  you know,  that  should  be the end of  i t ,  I  would  
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l ike to  say one or  two other  th ings.    

 The f i rs t  is  that  my learned f r iend says that  he d id  

not  understand the session today to be a session in  which i t  

would be a publ ic  one.   And I  must  say that  is  hard to  

understand in  the  l ight  of  the d i rec t ive of  th is  cour t  on the 

3 r d  o f  March.    

CHAIRPERSON :    The Commission .    

ADV HASSIM SC :    Pardon me.   Of  the  Commission .   I  must 

wear my other  hat .   In  the l ight  of  the d i rect ive  of  th is  

Commission  on the 3 r d  o f  March,  which st ipu lated that  i t  10 

would be heard in  open session.   Now,  even i f  that  were not  

a l ive broadcast ,  what  i t  could not  be understood as is  to  be 

a session that  would be c losed to the publ ic .  

 So,  even i f  i t  were not  a te lev is ion broadcast  o r  l ive  

st reaming on other  p lat forms,  th is  was going to  be an open 

session,  open to the publ ic ,  and open to the media.   So,  any 

report ing or  any coverage,  photographs,  anyth ing would st i l l  

be permi t ted in  an open session.   So,  i t  does not  a id my 

learned f r iend to say that ,  you know,  understanding of  what  

an open session was,  was that  i t  would be somehow closed 20 

and that  i t  would only be perhaps the legal  representat ives 

and the Commissioners.  

 On the  statement ,  le t  me say,  the statement ,  i t  has  

a lways been the  pract ice of  the  Commission  and there is  

never been a breach of  conf ident ia l i ty  thus fa r.   Not  in  
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re la t ion to th is  wi tness or  in  re lat ion to any other  wi tness on 

the s ide  of  the  Commission  staff  o r  Evidence Leaders.   So,  

that  is  not  something that  ought  to  have g iven r ise to  some 

suspic ion.  

CHAIRPERSON :    But  on that ,  I  can imagine that  Mr  

Premhid  wi l l  probably say nei ther  he ,  h is  ins t ruct ing 

at torney,  nor  Mr Carr im knew that  procedure.    

ADV HASSIM SC :    Wel l ,  that  was,  and le t  me say that  

there has been some c lar i f i cat ion in  that  regard .   That  

s tatements that  a re g iven,  the pract ice  is  wi tnesses provide 10 

statements to  the  Commission  before they appear before  

the Commission  to provide thei r  o ra l  ev idence.   I t  is  only 

once the wi tness test i f ies that  the statement  becomes 

publ ic .    

 So,  i t  would only  be on the determinat ion of  th is  

appl icat ion,  which  would then decide,  would  determine what  

k ind of  p rocedure fo l lows next ,  that  the statement  would 

become publ ic .   That  i s  the second th ing.  

 The th i rd th ing I  want  to  say is  that  in  re lat ion to  

the perceived threats of  the  breach of  the ru l ing  of  th is  20 

Commission ,  i t  is  important  that  w i tnesses understand and 

the legal  representat ives what  the  requi rements are of  the  

Commission  and the status of  ru l ings that  a re g iven by the  

Commission .    

 So,  i t  was not  in  the nature of  a  threat .   I t  was in  
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order  to  advise the  wi tness that  you now are in  breach of  

the ru l ing of  the  Commission ,  and i t  is  important  and a duty,  

I  would add,  of  the Evidence Leaders to  protect  the  

processes and the in tegr i t y  of  the processes of  the  

Commission .  

 So,  a ru l ing that  says that  the statement  is  to  be  

provided on a cer ta in date is  that .   I t  cannot  be amended 

wi thout  the Chai r 's  reconsiderat ion of  the ru l ing ,  which  

would requi re an appl icat ion,  and there was none such 

appl icat ion in  that  regard.    10 

 And f ina l ly,  on the statement ,  i t  rea l ly  was not  t ied  

to the determinat ion.   I t  was not  condi t ional  on the  outcome 

of  the in -camera  appl icat ion,  r ight ,  because the statement  is  

for  the purposes of  provid ing evidence to the  Commission .   

So,  I  just  wanted to make those remarks wi th regard to the  

statement  to  c lar i fy  that ,  but  I  have a lso said what  I  have 

had to say about  the ru l ing on the 3 r d  o f  March,  that  th is  

was to be an open session.   For  me,  that  is  where th is  

pre l iminary-pre l im inary debate wou ld end.   And so,  g iven 

that  the ship has sai led,  we should probably proceed in to  20 

the mer i t s  of  the appl icat ion.   Thank you,  Chai r.    

CHAIRPERSON :    Thank you,  Ms Hassim.   Mr Premhid,  one 

last .    

ADV PREMHID :    Yes.    

CHAIRPERSON :    Any response,  Mr  Premhid?   
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ADV PREMHID :    Yes,  th ree very br ie f  ones,  i f  I  may.  

CHAIRPERSON :    Yes.  

ADV PREMHID :    In  respect  of  the f i rs t  po int  made by my 

learned f r iend about  her  understanding of  the d i rect ive,  wi th  

a l l  due respect ,  i t  is  not  her  understanding that  mat ters.   I t  

is  what  the  Commission  makes of  the appl icat ion and the 

request  for  the ru l ing beforehand.   And that  i s  why the  

ru l ing was made beforehand,  the request  for  the ru l ing was 

made beforehand,  so my c l ient  wou ld not  f ind h imsel f  in  the 

exact  posi t ion he f inds h imsel f  in  at  the moment .  10 

 On the second point ,  my learned f r iend,  in  fact ,  

actual ly  makes the case for  us because her  exact  words 

were i t  is  the determinat ion of  th is  appl icat ion that  would 

thereaf ter  determine the d isc losure of  the main statement .   

And that  is  exact ly  why,  not  only  in  the cor respondence and 

in  the not ice of  mot ion,  but  in  the founding aff idavi t ,  before  

that  s tatement  was due,  the d i rect  appl icat ion was made at  

paginated page 12 of  the p leadings bundle,  paragraph 27 :  

“ I  humbly  request  that  the  Commission  

determine th is  mat ter  as one of  u rgency.   20 

This is  because my wi tness statement  is  

due on Fr iday,  the 27 t h  o f  February 2026.   

I f  a  determinat ion is  not  made about  my 

hear ing evidence in  camera  and wi th that  

regard ing the wi tness statement  by the 
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s tate,  then my wi tness statement  wi l l  be 

made avai lab le to  the genera l  publ ic ,  

defeat ing the  purpose of  th is  

appl icat ion. ”  

I f  that  was wrong,  they f i led the answer ing aff idavi t  on the  

24 t h  o f  February.   They could have made the undertaking or  

g iven the c lar i t y  on the 24 t h  o f  February that  the statement  

would not  be d isc losed  …[intervenes] .   

ADV BALOYI SC :    But  why would  he have thought ,  and I  

th ink that  is  a point  that  Ms Hassim was making,  that  h is  10 

statement  would be made publ ic  before he test i f ied?  On 

what  basis does he have that  concern to a point  where he 

does not  abide or  comply wi th a c lear  d i rect ive?   

ADV PREMHID :    But  that  is  because,  as the Chai rperson 

foreshadowed,  i s  that  my c l ient  does not  have knowledge of  

the inner work ings of  the  Commission  …[intervenes] .  

ADV BALOYI SC :    I t  is  not  about  the inner work ings,  i t  is  

about  what  –  you see,  he has done,  and I  have to deal  wi th  

th is  by way of  an example.   He has made a c la im,  he is  

making a c la im for  conf ident ia l i ty  and fo r  in  camera  based 20 

on th reats he has received but  mat ters that  he says are  

reported in  the publ ic  domain.   He has made references and 

he has annexed s tuff  that  is  in  the media.  

 So he has re l ied  on mat ter  that  is  in  the publ ic  

domain.   I  am asking a quest ion  l ike that ,  that  there is  
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noth ing,  he knows noth ing about  the processes of  the  

Commission ,  as you r ight ly  say.   He does not  know our 

in ternal  work ings,  but  again he has noth ing f rom the publ ic  

space that  ra ises,  that  is  a basis fo r  that  concern about  h is  

statement  being made avai lab le to  the publ ic .  

 He makes i t  up,  he makes i t  up and on the basis of  

that  fear  that  he is  making up,  he then says I  am not  going  

to f i le  my statement  unt i l  you g ive  a ru l ing because i t  might  

go in to the pub l ic  when there is  absolute ly  no  basis 

whatsoever,  no factual  basis for  h im to ra ise that  k ind of  10 

concern,  and therefore not  to  abide a ru l ing that  says you 

must  f i le  by a cer ta in date.    

 So i t  is  not  an answer to  say  –  I  guess what  I  am 

doing is  I  am say ing how reasonab le is  th is  fear  about  my 

statement  wi l l  go,  you know,  wi l l  be d isc losed to the publ ic  

when there is  absolute ly  no factual  basis fo r  i t .    

ADV PREMHID :    I  accept  that ,  and you have a l ready heard 

me in  my opening remarks that ,  you know,  to  the extent  that  

explanat ion is  needed in  the aff idavi t  d i rect ly,  i t  is  not  

there,  and I  am not  going to push at  that .   Instead,  what  I  20 

wi l l  say,  at  the r isk of  repet i t ion,  is  that  that  is  the very  

reason why the ru l ing was asked for  by the 25 t h ,  so  that  he  

would not  be in  the posi t ion of  potent ia l  noncompl iance,  

because that  c la r i ty,  and on the basis that  Commissioner 

Baloyi  has accepted he would not  know the in ternal  work ing  
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processes,  would be g iven to h im.    

 And so when I  was reading f rom the founding 

aff idavi t ,  and I  ment ioned the answer ing aff idavi t  that  came 

on the 24 t h ,  that  was the day before the ru l ing  was or ig inal l y  

sought .   And i f  the  Commission  in  i ts  answer ing aff idavi t  

s imply sa id we wi l l  g ive you the conf ident ia l i ty  pending the  

determinat ion of  the in  camera ,  then that  would have 

c leared the path to  f i le  on the 27 t h .   

 And so those are  the facts about  what  came before  

the Commission  and we cannot ,  wi th  a l l  due respect  in  10 

assessing reasonableness,  determine the unreasonableness 

or  the a l leged unreasonableness of  my c l ient 's  conduct  

wi thout  those important  factual  features.   Can I  just  say one 

more th ing,  Commissioner Baloyi ,  and then I  must  make my 

th i rd concluding remark in  response to my learned f r iend,  

Ms Hassim?   

 On my c l ient ,  my c l ient  does not  re ly  on threats in  

the publ ic  domain.   My c l ient  re l ies,  and that  i s  what  I  

understood Commissioner Baloyi  to  have said about  th ings 

in  the publ ic  domain.   I f  I  misunderstood that  …[intervenes] .  20 

ADV BALOYI SC :    Ja,  no,  you misunderstood me.    

ADV PREMHID :    Okay.  

ADV BALOYI SC :    Yes.   I  was not  saying he re l ies on 

threats made to h im in  the publ ic  domain.   I  was saying 

there is  noth ing in  the publ ic  domain that  f inds,  tha t  founds 
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the absolute …[in tervenes] .   

ADV PREMHID :    Yes,  yes.   Then we are ad idem .   Then I  

do not  have to say anyth ing fur ther.   I  understand what  you 

were saying,  Commissioner Baloy i .   Thank you.   And then 

last ly  in  respect  o f  the issue of  the threats,  I  th ink i t  is  a lso 

just  important  to  say i t  out  loud and on the record that  two 

wi tnesses that  have come before  th is  Commission  have 

been k i l led.  

 One a l legedly k i l led themselves by means of  

su ic ide,  but  d id so af te r  there was an at tempt  on the i r  l ives,  10 

and the other  was apparent ly  k i l led potent ia l ly  or  a l legedly  

in  re lat ion to what  they may or  may not  have done here.   

And a l l  I  would say in  conclusion,  in  reminding the  

Commission  of  that ,  is  that  your  job and mandate is  about 

ser ious issues that  go to the heart  o f  the cr iminal  just ice 

system and potent ia l  abuse of  pol i t ica l  connect ions,  

cr iminal  connect ions,  and pol i t ica l  power,  which threatens a  

huge many deal  o f  in terests of  people.    

 And where wi tnesses are  dying af ter  coming to the  

Commission  and g iv ing evidence,  i t  is  sure ly not  20 

unreasonable in  those c i rcumstances that  my c l ient  uses 

whatever procedural  remedies are avai lab le to  h im to t ry  

and get  re l ie f  f rom th is  Commission  to protect  h im in  some 

way to make sure he is  not  subject  to  the same k ind of  

t reatment  which  is  ev idenced in  h is  founding aff idavi t .   
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Thank you,  Chai r.    

ADV KHUMALO SC :    Mr Premhid ,  I  do not  want  to  leave i t  

uncor rected that  the person who commit ted suic ide test i f ied  

before th is  Commission .   That  person was never a wi tness 

before th is  Commission .    

ADV PREMHID :    I  apologise.    

ADV KHUMALO SC :    I  do not  want  i t  to  be le f t  that  way in  

the publ ic  eye.  

ADV PREMHID :    I  apologise.   I  spoke then subject  to  being  

to ld the incor rect  th ing.   I  apologise  then,  and I  wi thdraw 10 

that  to  the extent  I  need to.  

CHAIRPERSON :    That  actual ly  deals wi th par t  o f  my 

pre l iminary point .    

ADV KHUMALO SC :    Mr Premhid ,  you are going to  go in to 

the mer i t s ,  and maybe just  you wi l l  deal  wi th  th is  in  the 

mer i ts .   I  do not  want  you to dea l  wi th  i t  now.   So I  can 

e i ther,  in  advance of  you arguing i t ,  just  te l l  you what  my 

concern is ,  and then you wi l l  deal  wi th  i t  when you argue 

and then we can ra ise quest ions as  you go a long.    

 I f  you look at  Prayer 3 and 4 o f  your  not ice of  20 

mot ion read wi th your Schedule  A,  the effect  o f  i t  is  that  the  

Commission 's invest igat ion team must  not  have access to 

these documents.   The  Commission 's head of  secur i ty  must  

not  hear th is  ev idence,  must  not  have access to  these 

documents.   Now,  that  is  problemat ic ,  because tha t  is  the 
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work of  the  Commission .    

 There is  no way you can have a  prayer,  and our  

researchers,  there is  no way you can have a prayer  that  

says the very evidence that  is  going to be led ,  your  

invest igator  must  not  hear or  know about  i t ,  because thei r  

job is  to  invest igate everyth ing  that  is  presented and 

provide the  Commission  wi th facts.    

 So the prayers are problemat ic ,  and I  wi l l  just  g ive  

you an example wi th Prayer 3.   We have,  for  example,  a Mr  

Brown Mogots i  s t i l l  coming to f in ish h is ev idence.   I f  your  10 

c l ient ,  e i ther  in  h is  statement  or  in  h is  ev idence,  says 

something that  impl icates Mr Mogots i  or  that  Mr  Mogots i  

would l ike to  respond to,  Mr Mogots i  and h is 

representat ives must  have access to  that  in  the same way 

that  your  c l ient  had access to the evidence of  Mr Mogots i .    

 And you would have said i t  i s  pre judic ia l  to  your  

c l ient  i f  they were not  g iven the evidence and the  

statement .   So i t  has to work both ways.   I f  your  c l ient  

ment ions any person and g ives evidence against  them, they 

would be ent i t led  to that .   So you cannot  have a s i tuat ion  20 

where a l l  papers exchanged in  re lat ion to your  c l ient 's  

ev idence are not  d isc losed.   I t  cannot  just  be th is  open -

ended.  

 And then you have heard me on the Commission  

staff ,  especia l ly,  I  mean,  on mat ters of  secur i ty,  for  
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example.   The Commission 's head of  secur i ty,  and I  wi l l  not  

go in to deta i l  because those are sensi t ive  mat ters  

…[intervenes] .  

ADV PREMHID :    And in ternal  p rocesses which we are not  

aware of ,  absolute ly.  

ADV KHUMALO SC :    To assess what  secur i t y  

ar rangements have to be made,  he needs to have access to  

a l l  o f  th is .   So you cannot  say he must  not  have access 

because how else  does he do h is job?  Do you fo l low me?   

ADV PREMHID :    Ja,  I  do.    10 

ADV KHUMALO SC :    Ja.  

ADV PREMHID :    Chai r  …[ intervenes] .  

CHAIRPERSON :    I  am sor ry,  Commissioner Khumalo  said  

that  that  i s  for  when you address the mer i ts  and that  th ink  

about  i t  and deal  wi th  i t  when you address the mer i t s .   I  

th ink we have reached that .   Do you …[ intervenes] .  

ADV PREMHID :    That  is  why I  was looking to you to g ive 

me d i rect ion whether  i t  is  now t ime to address the mer i t s  or  

not .    

CHAIRPERSON :    No,  no,  no.   Let  us adjourn for  f ive or  so  20 

minutes,  g ive or  take.   We wi l l  ind icate when we are  ready.   

So we are not  s t r ic t ly  saying f ive minutes.   I t  may be more.   

Let  us adjourn.    

ADV PREMHID :    Thank you.  

INQUIRY ADJOURNS 
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INQUIRY RESUMES 

CHAIRPERSON :    My d i rect ion is  to  refuse that  the 

appl icat ion,  main  appl icat ion,  be heard  in  camera .   That  is  

my order.   So i t  w i l l  be,  the mer i ts  of  that  appl icat ion wi l l  be 

heard here in  open session.   Reasons wi l l  be g iven on 

Monday,  b r ie f  wr i t ten reasons.   Let  us take the tea 

adjournment .   we wi l l  resume at  11 :05.   Let  us adjourn.  

ADV HASSIM SC :    Thank you,  Cha i r .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 10 

CHAIRPERSON :    Let  us lay down some ground ru les.   We 

af ford each s ide 30 minutes only to  argue.   Uninter rupted.   

We wi l l  ask our  quest ions,  i f  any,  r ight  at  the end.   30 

minutes,  that  is  very fa i r .   I  am not  even asking  you whether  

i t  is  fa i r  or  not .   I  know i t  is  very fa i r .   So now I  see Mr 

Premhid  is  smi l ing,  so I  am sure he is  happy.   Now to my 

pre l iminary issue before Mr Premhid ’s  argument  star ts .    

 I  want  to  ra ise concerns about  some of  Mr Carr im 's  

language in  h is  af f idavi ts .   We do have th ick sk ins,  but  i f  we 

must  ca l l  something to order ,  I  th ink we should.   Subject  to  20 

cogent  explanat ions being g iven,  I  f ind some of  the 

language gratu i tous and at  t imes both gratu i tous and 

sensat ional is t .   Let  us look a t  paragraph 9.1  of  the 

supplementary af f idavi t  a t  page 54.   There Mr Carr im says,  

I  am reading the last  four  l ines,  par t  o f  the  four th.   
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Paragraph 9.1,  I  sa id,  yes :  

“ I t  would be concern ing in  the ext reme i f  

i t  were wi l l ing,  that  is  the Commiss ion,  to  

gamble wi th my l i fe  or  my fami ly 's  l i fe  to  

see whether  the Commission 's under ly ing 

k i l l  ra te  would resul t  in  a  under ly ing hat  

t r ick . ”  

I  read th is  to  mean that  the Commission  has k i l led,  

under l ined the Commission,  has k i l led two people and that  

Mr Carr im wi l l  be  the th i rd person i t  k i l ls  i f  the Commission 10 

does not  grant  h is  appl icat ion.   That  i s  how I  read what  I  

have just  quoted.   Now Mr Premhid ,  what  ev idence does Mr  

Carr im have that  the Commission has k i l led two peop le?  

ADV PREMHID ADDRESSES THE COMMISSIONERS :    

Chai r ,  may I  say that  that  is  -  I  hear  what  the Commission  

says and that  is  not  how,  wi th a l l  due respect ,  I  in te rpret  

that  sentence.   Because before Chai r  s tar ted reading,  Chai r  

s ta r ted reading f rom,  i t  would be concern ing in  the ext reme,  

the sentence f rom about  f ive l ines f rom the bot tom star ts  

wi th,  the Commission has a l ready exper ienced two such 20 

inc idences.   So,  wi th  a l l  due respect ,  when i t  is  spoken 

about  the Commissions,  and I  say two such inc idences,  

tak ing the cor rect ion that  Commiss ioner Khumalo has made 

a l ready,  I  am just  reading out  what  is  there.    

 So how I  read i t  is  not  that  the Commission k i l led  
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anybody,  but  tha t  the Commission  has exper ienced,  in  Mr 

Carr im 's vers ion ,  subject  to  the cor rect ion,  that  two 

wi tnesses that  came before i t  were k i l led,  and that  he is  

saying that  the Commission 's k i l l  ra te,  in  the sense of  the  

number of  wi tnesses that  they have exper ienced having 

been k i l led,  would resul t  in  a hat  t r ick and that  he does not  

want  to  wai t  and see that  happening.   But  that  sa id ,  I  take 

the admoni t ion in  the way that  i t  is  presented,  and a l l  I  

could  do is  apologise to the Commission i f  that  indeed 

caused the of fence as both  being gratu i tous and 10 

sensat ional is t .  

CHAIRPERSON :    Thank you,  thank you fo r  the wi thdrawal  

and a lso  the apo logy.   Right  at  the  end,  in  my notes on 

engaging wi th you,  I  was actua l ly  going to ca l l  for  an 

apology for  th is .   But  le t  me conc lude the debate on th is  

aspect ,  subject  to  whatever response you may have by 

saying that .   Yes,  ear l ier  as you ind icate,  there is  re ference 

to inc idents.    

 But  Commission 's k i l l  ra te,  tha t  cannot  mean 

anyth ing other  than that  i s  the rate  at  which the Commission 20 

is  k i l l ing.   The Commission 's k i l l  ra te,  you cannot  -  I  just  do  

not  see how one can seek to change that .   And that  k i l l  

ra te,  or  the rate a t  which the Commission is  k i l l i ng,  is  going  

to resul t  in  a hat  t r ick.   That  is  Mr Carr im being the th i rd  

person the Commission k i l ls .   That  is  my reading of  th is ,  
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and I  found i t  qu i te  of fensive,  but  I  do apologise.   I t  is  the  

Commission 's k i l l  ra te,  i t  is  nobody e lse 's  k i l l  ra te,  i t  is  the  

Commission 's k i l l  ra te.   

ADV PREMHID :    Chai r ,  wi thout  repeat ing mysel f  on the  

apology and the wi thdrawal ,  I  would just  say that  I  

respect fu l l y  d isagree wi th you,  because I  th ink that  is  a very 

narrow reading o f  that  phrase in  i so lat ion.   Not  on ly f rom 

the rest  of  the sentence,  but  a lso the founding a f f idavi t .   

So,  i f  the  Commission can look at  paginated page 11 of  that  

same bundle,  p lease.   In  the founding af f idavi t ,  a t  10 

paragraph 18,  at  the top of  the page.  

CHAIRPERSON :    Page 11.  

ADV PREMHID :    Paginated page 11,  yes p lease.   Chai r ,  

11.   On my s ide,  i t  is  paragraph 18 at  the top  in  the  

founding af f idavi t .   I  do not  know i f  i t  is  the same on the 

Commission 's s ide.   I  am get t ing  ind icat ions i t  i s .   He 

expla ins what  he ta lks about ,  where he says :  

“One of  the wi tnesses that  appeared 

before the Commission was k i l led,  and 

there was an at tempted assassinat ion on 20 

another  wi tness who short l y  took h is own 

l i fe . ”  

And he goes on to say :  

“ I  am compel led  to take these threats 

ser iously. ”  
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Wi th a l l  due respect ,  even i f  the  Commission,  and i f  the  

Chai r  in te rprets that  phrase to mean what  the Chai r  says i t  

does,  why I  d isagree is  because at  no stage has Mr  Carr im 

ever used words to that  ef fect ,  to  say i t  is  the Commission  

who is  doing the k i l l ing.   I t  is  the Commission 's k i l l  ra te in  

the way in  which the Chai r  i s  put t ing i t  to  me,  as opposed to 

what  we are saying,  o r  what  rather  the wi tness is  saying,  

regard ing the exper iences of  what  has happened.   But  I  

understand that  the Chai r  has a d i f ferent  in terpretat ion.   

CHAIRPERSON :    I  just  do not  see how paragraph 18 10 

assists you,  because i t  just  re fers  to  k i l l ings.   Those may 

wel l  be the k i l l ings of  the Commission,  hence the 

Commission 's k i l l  ra te.   But  anyway,  I  do not  see how 

paragraph 18 assists you at  a l l .   Perhaps we should not  

waste any much more t ime.  

ADV PREMHID :    I  was going to say,  I  th ink that  is  where 

we par t  company,  Chai r ,  but  I  must  re i terate for  the  record  

both my apology and the wi thdrawal  on that  in terpretat ion  

that  is  put  to  me.  

CHAIRPERSON :    Thank you.   Then le t  us go to the 20 

answer ing af f idav i t  a t  page 45.   Paragraph -  reply,  I  am 

very sor ry.   Yes,  the reply ing af f idavi t .   Paragraph 66,  i t  

reads:  

“ Instead,  i t  i s  c lear  that  the Commission  

or  only Mr Pokkas[?]  has opposed the  
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appl icat ion fo r  an u l te r io r  purpose and 

out  of  v ind ict iveness. ”  

I  assume that  the  reference to an u l ter ior  purpose is  what?   

In ferent ia l  reason ing,  perhaps?  I  assume so.  

ADV PREMHID :    Wel l ,  I  am in f ront  of  you,  so I  wi l l  bear  

responsib i l i t y  for  th is  reply ing af f idavi t ,  and I  wi l l  answer 

you.   

CHAIRPERSON :    Actual ly ,  before you apologise,  one of  the 

th ings I  noted down here wi th regards to what  we have deal t  

wi th  a l ready was who set t led th is  a f f idavi t .   Was i t  you,  the  10 

at torneys?  Obviously,  i t  could not  have been Mr  Premhid  

h imsel f ,  but  I  th ink you basica l l y  want  to  suggest  that  you 

set t led i t  or  not .   

ADV PREMHID :    No,  no,  I  am,  regard less of  who set t led i t  

…[intervenes]  

CHAIRPERSON :    But  we are past  that  you have ret racted,  

you have apologised.   

ADV PREMHID :    No,  no,  i t  is  more than that .   I t  is  more  

than that ,  and th is  is  important  fo r  the publ ic  watching to 

understand,  is  regard less of  who said what  and who set t led 20 

what ,  I  am the advocate in  f ront  of  you,  I  am the appointed 

leader,  and I  take fu l l  responsib i l i t y  for  anyth ing that  causes 

the Commission o f fence or  upset .   And as I  have said,  l ike I  

apologised and wi thdrew in respect  of  the 9.1,  I  th ink i t  

was,  i f  that  is  what  the Commission wants of  me in  respect  
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o f  6 .6,  I  wi l l  do the same th ing.    

 A l l  I  would poin t  out  is  in  that  paragraph,  the  

second sentence t r ies to  lay out  a just i f icat ion for  that  

par t icu lar  reason.   I t  c i tes paragraph 5.1 of  the 

Commission 's answer ing af f idavi t .   Now,  I  accept  in  6.6 

there is  not  a  deta i led exposi t ion to just i f y  the f i rs t  

sentence,  but  at  the very least  the deponent  i s  te l l ing you 

what  they are ident i fy ing as the basis for  the f i rs t  sentence.   

But  as,  again,  I  th ink wi th a l l  due respect ,  I  am not  going to  

defend the so -cal led indefensib le.   I  wi l l  take responsib i l i ty  10 

for  i t ,  and I  apologise to the Commission and the  

Commissioners,  and I  wi thdraw as is  needed.   

CHAIRPERSON :    A l l  r ight .   Thank you.   Perhaps le t  us  

leave i t  there.   And why I  in t roduce th is  by saying,  is  th is  

reasoning by in ference .   I  was then going to take you to  

what  the test  for  in ferent ia l  reason ing is ,  and then I  would  

have a lso asked you,  has that  been sat is f ied for  Mr  Carr im 

to say that  th is  is  being done or  averred fo r  u l te r io r  

purposes?  

ADV PREMHID :    Yes.   20 

CHAIRPERSON :    But  perhaps le t  us leave i t  there.   

ADV PREMHID :    May I  just  say on that  par t i cu la r  averment  

in  the paragraph,  insofar  as the determinat ion of  the  issues 

in  f ront  of  you is  concerned,  that  is  actual ly  not  a cent ra l  

issue,  to  the extent  that  i t  is  been cal led out .    
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CHAIRPERSON :    I  would have thought  so too.  

ADV PREMHID :    Yes,  exact ly .   

CHAIRPERSON :    That  too,  in  a sense,  is  qui te  gratu i tous.  

ADV PREMHID :    No,  no.  

CHAIRPERSON :    Thank you.   

ADV PREMHID :    But  that  is  why I  am accept ing your log ic,  

and I  am saying to you,  I  fu l ly  accept  what  you say to me, 

and I  g ive the tenders as needed.  

CHAIRPERSON :    Thank you.   Let  us go to your 30 minutes 

then.   10 

ADV PREMHID :    Yes,  I  am fami l iar  wi th  those 30 minutes  

of  grace before the barrage of  quest ion ing star ts .   So is  Mr  

Khumalo.   He argued a few days before me when I  was 

there for  Phala -Phala.   But ,  Chai r ,  may I  say th is?  I  th ink 

perhaps …[incomplete] .   

CHAIRPERSON :    I  wi l l  g ive  you unt i l  13 minutes to 12.   

You may star t .   

ADV PREMHID :    Chai r ,  I  was going to say that  in  l ight  of  

what  has occur red for  most  of  the morning,  we had prepared 

a note on argument  which I  was going to have regard  to,  but  20 

I  th ink that  has largely been over taken.   Instead,  I  intended 

to st ructure  my submissions to you in  the fo l lowing ways,  i f  

I  may.   I  am go ing to deal  wi th  four  top ics very br ie f ly .   

F i rs t ly ,  I  am going to address why we are here.    

 Secondly,  I  am going to address the quest ions put  
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to  me by Commissioner Khumalo.   Thi rd ly ,  I  am going to  

refer  you to some cases on what  I  th ink are t r i te  

proposi t ions in  scenar ios l ike th is .   And last ly ,  I  am just  

going to make some comments  about  pre judice.   So,  at  the 

outset ,  and we have a l ready debated 4.2  and 4.3 in  the  

morning,  the s imple proposi t ion  is  th is .   I t  is not  the 

evidence i tse l f .    

 And Commissioner Baloyi  actual ly  ident i f ied that  

there is  a d is t inguish ing feature about  th is  appl icat ion and 

how i t  was brought  and when i t  was brought  in  respect  of  10 

other  appl icat ions,  and I  adopt  that  analys is because that  is  

the very point  tha t  I  want  to  star t  w i th .   I t  is  that  i t  is  not  the  

actual  ev idence that  my c l ient  g ives which br ings us here,  

but  rather  the fac t  that  merely by appear ing here on the 6 t h  

o f  February,  as a conf i rmed wi tness who was then granted a 

postponement ,  and which gave r ise to  the four  or  f i ve  

threats that  we have at tached to the  two af f idavi ts ,  which do 

not  only th reaten my c l ient  ind iv idual ly ,  but  a lso threaten 

h is fami ly ,  that  threaten the  burn ing down of  h is  

businesses,  that  threaten them i f  they even leave where 20 

they were or ig ina l ly  located,  i t  would not  mat ter ,  because 

where they would potent ia l l y  be moving to would  a lso be 

known,  and I  am t ry ing  to use language so as to not  g ive 

away geolocat ions .    

 So,  those are the ser ious threats that  b r ing us  
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here.   So,  the reason for  the in  camera  then is ,  and I  say 

th is  wi th a l l  due respect ,  the reason fo r  the in  camera  i s  the 

threat  to  the  l i fe  of  the wi tness,  h is  fami ly ,  h is  businesses,  

and h is economic  in terests .   And that  i s  not  cont ingent  on  

our  reading of  the ru les of  the actual  ev idence to be g iven 

in  ch ief  by that  w i tness themselves,  because noth ing  in  the 

ru les makes the  appl icat ion for  an in -camera  hear ing 

cont ingent  on that  ev idence in  and of  i tse l f .    

 I  am wi l l ing to accept  for  the sake of  debate that  i t  

might  be a factor  that  the Commission takes in to  10 

considerat ion in  decid ing whether  or  not  there should  be an 

in  camera  hear ing or  there should not  be an i n  camera  

hear ing,  but  what  I  wi l l  say in  that  regard is  that  tha t  factor  

is  but  one factor  in  the basket  of  factors,  and what  e lse  is  in  

those basket  of  factors,  in  other  words,  in  addi t ion to the  

evidence that  he is  going to g ive,  is  the existence o f  those 

threats,  the way in  which he has t reated i t  ser ious ly,  and 

reported i t  to  the pol ice because of  the ser iousness 

involved.   

 And I  must  say th is ,  the Commiss ion in  response,  20 

v ia the answer ing af f idavi t ,  s ta r ts  out  the answer ing  

af f idavi t  wi th  saying,  I  have some sympathy for  Mr Carr im,  

but ,  and then goes on to say why the in  camera  should be 

refused.   And wi th a l l  due respect ,  those reasons as to why 

i t  should be refused are reasons that  we in  fact  re ly  upon in  
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order  to  just i f y  the i n  camera .   So those reasons that  a re  

re l ied upon by the Commission are in ter  a l ia  the fo l lowing.   

The f i rs t  th ing the  Commission says is  that :  

“The appl icant  has a l ready been the 

subject  of  nat iona l  media coverage .   That  

h is  ident i ty ,  appearance,  and scheduled 

test imony are a l ready in  the  publ ic  

domain,  and therefore the consequence 

of  that  publ ic  knowledge is  that ,  wel l ,  an  

in -camera  hear ing is  going to be 10 

point less because everybody knows. ”  

But  the t ruth of  the mat ter  is  that  i f  the in -camera  re l ie f  is  

granted,  then everybody wi l l  not  know.   Yes,  they would  

have known what  the ar rangement  was for  Mr Carr im  to g ive 

test imony in  an open session was,  but  they wi l l  not  know 

what  actual ly  occurred thereaf ter  i f  he does not  g ive  

test imony in  an a l ternat ive way i f  the i n -camera  app l icat ion 

is  g ranted.    

 So,  wi th  a l l  due respect ,  the Commission 's posi t ion  

that  th is  has a l ready been in  the publ ic  eye is  the very  20 

reason that  we come to the Commission,  because you wi l l  

know we say that  these th reats have star ted emerging even 

before he is  g iven the evidence.   So i t  means that  the  

people who are threatening my c l ient  do not  know what  he 

is  going to say,  but  they are so aggr ieved potent ia l ly  by 
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whatever  i t  is  he is  going to say that  they are a l ready 

making the in i t ia t ive to  threaten h im,  h is  fami ly ,  h is  

businesses,  and h is employees,  as wel l  as h is  economic 

in terests in  the way that  i t  does.    

 The second th ing  that  the Commission says is  that ,  

and i t  i s  a  l ine o f  argument  that  i s  rooted in  open just ice 

pr inc ip les,  and indeed in  the morning,  I  th ink i t  was 

potent ia l ly  the Chai r  and Commissioner Baloyi  who put  i t  to  

me when they sa id I  thought ,  or  used words to the ef fect  

that ,  I  thought  he would want  to  come and g ive  th is  10 

evidence in  open so that  everybody knows what  i s  go ing on.   

But  wi th  a l l  due respect ,  that  argument  again makes the  

case that  we are apply ing for ,  and that  is  that  th is  publ ic i t y ,  

wi thout  the threateners even knowing what  i t  is  he has to 

say,  a re a l ready threatening h im.    

 I f  he comes here,  i t  is  a lmost  l ike waving,  and that  

is  not  made subject  to  an in -camera  ru l ing,  i t  would  a lmost  

be l i ke waving a red f lag at  a  bul l  and wai t ing to see 

whether  or  not  the bul l  charges and gores you,  and 

ef fect ive ly to  take your l i fe  in to your own hands.   And the  20 

reason I  say that ,  and mindfu l  o f  what  the Chai r  has a l ready 

said regard ing those par t i cu lar  paragraphs in  the reply ing  

and the supplementary af f idavi t ,  is  that  the Commission  

i tse l f  does not  say,  these are f i c t i t ious,  these are non -

credib le,  these are made up.    
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 They seem to accept ,  a t  least  at  the sur face level ,  

that  these th reats are real .   And so the quest ion then 

becomes,  for  the Commission and the Commiss ioners,  

bear ing in  mind that  you have an appl icant  in  f ront  of  you 

who says,  I  am scared,  I  am fear fu l ,  does the Commission  

and the Commissioners turn a  b l ind eye to that  in  

c i rcumstances where no one has suggested tha t  those 

threats are not  real ,  are not  credib le,  are not  ser ious,  and 

do not  deserve to  be taken as ser iously.    

 So that  is  point  number 1 about  why we are here.   10 

We are here because of  the fac t  o f  the threat ,  and any 

opposi t ion mounted on the content  of  the main wi tness 

statement  I  would submit  is  f i rs t l y  misplaced,  but  secondly 

to  the extent  i t  is  not  misplaced,  i t  is  but  one factor  in  the 

basket  of  factors  under your  considerat ion.   The second 

topic I  want  to  ta lk  to  i s  the  quest ion put  to  me by 

Commissioner Khumalo .    

 Commissioner Khumalo ,  you took me to the  

Schedule A,  and you had ind icated that  the schedule was 

problemat ic  because i t  excluded cer ta in people and was 20 

perhaps too rest r ic t i ve in  terms of  the people that  i t  d id 

inc lude.   And you ment ioned par t i cu la r  ind iv iduals l ike the 

head of  the secur i t y ,  the invest igat ion team, the 

researchers,  and a l l  these categor ies of  people.    

 I  am wi l l ing to  accept  that  th is  might  be too  
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const ra ined,  and the reason I  can readi ly  accept  that  is  

because we s imply do not  know who the re levant  people are  

in  the operat ion  of  the Commission behind the  scenes.   

L ikewise,  fo r  example,  in  t ry ing to get  the appl icat ion in  

f ront  of  you,  we do not  know how long i t  took when the  

Commission 's at torneys received i t  to  put  i t  in  f ront  of  the 

Commissioners,  whether  i t  was p laced in  f ront  of  you before  

the 25 t h  o f  February,  whether  the cor respondence bundle 

l ike we asked to  be p laced in  f ront  of  you was p laced in  

f ront  of  you.   We do not  know al l  o f  these th ings,  and the 10 

reason I  h ighl ight  that  …[intervenes]  

ADV KHUMALO SC :    They are on the websi te ,  Mr Premhid.  

ADV PREMHID :    I  beg your pardon?  

ADV KHUMALO SC :    They are in  the Commission 's  

websi te .   

CHAIRPERSON :    P lease cont inue,  Mr Premhid.  

ADV PREMHID :    No,  be that  as i t  may,  i t  can be on the  

Commission 's websi te ,  i t  can be stapled outs ide the  

Commission 's p remises.   The point  o f  the mat ter  that  I  am 

making,  Commiss ioner Khumalo,  i s  that  par t ies of ten ask 20 

Courts for  re l ie f  a l l  the t ime based on what  they understand 

the posi t ion to be ,  and somet imes a Court  wi l l  say to them, 

as you wi l l  wel l  know,  yes,  you have made out  a case,  but  

th is  operat ive par t  o f  your  re l ie f  i s  a b i t  too  nar row or  a b i t  

too broad,  and we need to inc lude these people,  and we do 
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not  need to inc lude those people,  o r  whatever  the case is .    

 So,  wi th  a l l  due respect ,  i f  i t  is  a  quest ion of  the 

schedule,  we can amend the schedule.   Or i f  i t  is  a  quest ion 

of  the Commission making a d i rect ive regard ing who should 

be inc luded and who should not  be inc luded i f  the 

Commission is  wi th  me,  then that  sat is f ies the  issue wi th a l l  

due respect ,  because l ike I  sa id in  the debate  in  the 

morning,  and I  th ink i t  was wi th  the Chai r ,  is  that  these 

requests  have a lways been subjec t  to  the Chai r  making the  

appropr ia te ru l ing,  e i ther  accept ing and grant ing the  10 

appl icat ion,  or  d ismissing the appl icat ion,  or  grant ing i t  but  

subject ing i t  to  d i f ferent  g rounds in  the re l ie f ,  o r  anyth ing of  

that  k ind.    

 So,  I  th ink wi th a l l  due respect ,  i t  is  a  l i t t le  b i t  

d i f f icu l t  for  me to answer the  way in  which the quest ion was 

put  at  me in  c i rcumstances where i t  is  being posi t ioned 

potent ia l ly  that  Mr Carr im is  d ic tat ing these th ings.   I t  is  Mr  

Carr im saying to the Commission,  I  am asking you fo r  these 

th ings based on what  I  know at  the t ime that  I  know i t ,  and I  

lay mysel f  in  the Commission 's hands as to make the  20 

u l t imate determinat ion.    

 So,  i f  the accuracy of  the schedule  is  incorrect ,  we 

wear that .   And we wear that  not  because we want  to  keep 

some people out  or  something.   We s imply do not  know.   

And that  i s  why we come to the  Commission and ask for  the  
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re l ie f  that  we do.   May I  go on to  my th i rd top ic?  And I  

th ink,  Chai r ,  I  wi l l  be done wi th my protected t ime re lat ive ly 

soon.   May I  just  take an inst ruct ion?   

 Yes,  and I  am just  being pointed out  that  the  

par t icu lar  paragraphs that  Commissioner Khumalo had 

d i f f icu l t y  wi th  was 3 and 4.   I  th ink what  I  have just  

addressed is  the d i f f icu l t y  wi th  paragraph 4.   Regarding the 

d i f f icu l t y  wi th  paragraph 3,  I  just  would point  out  that  i t  is 

not  the main statement  that  was subject  to  the  in  camera .   I t  

is  the in -connect ion therewi th def ined as being in  the in -10 

camera  appl icat ion.    

 And even i f  the draf t ing  is  not  c lear  enough to make 

that  c lear ,  le t  me make th is  c lear  now on the record.   That  

must  obviously be the case because i f  the i n -camera  

appl icat ion that  we are arguing now is  unsuccessfu l ,  then 

the normal  ru les apply.   But  i f  the in -camera  appl icat ion that  

we are arguing now is  successfu l ,  that  would be subject  to  

whatever the Commission and the  Chai r  u l t imate ly grant  as  

the re l ie f .    

 And again,  I  understand that  the concern against  20 

me might  be what  i t  is .   I  do not  th ink that  the idea has ever  

been that  the main statement  must  be kept  away f rom the 

re levant  Commission staf f .   I t  must  be kept  away f rom i t  

be ing an open publ icat ion or  as ef fect ive as an open 

publ icat ion.   That  is  the content ion  in  the i n  camera .   And in  
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regard to the Brown Mogots i  example that  Commissioner  

Khumalo  ra ised,  apart  f rom say ing that  I  do not  know 

whether  Mr Mogots i  appl ied fo r  an  in -camera  hear ing or  an  

in -camera  hear ing and how that  would impact  fa i r  t r ia l  

r ights .    

 L ike I  sa id in  the morning,  par t  o f  the Commission 's 

imposi t ion of  an in  camera  reg ime would  make 

accommodat ions,  as  i t  must ,  for  these k inds of  i ssues to be 

i roned out  so that ,  l ike we know,  for  example,  in  High Court  

proceedings and in  a l l  cour t  proceedings where there is  a  10 

conf ident ia l  a f f idavi t  f i led,  somet imes what  the Court  says 

is  i t  seals that  par t  o f  the record and the par t ies are  g iven a 

fu l l  opportuni ty  to  engage each other  on the contents of  that  

conf ident ia l  a f f idavi t .    

 I t  is  just  that  those exchanges of  af f idavi ts  are  

subject  to  a conf ident ia l i t y  regime.   And we do not  ask for  

anyth ing more than that .   And in  fact ,  we ask the  

Commission i f  such an in -camera  reg ime is  going to be  

upheld in  these c i rcumstances,  that  that  is  the  k ind of  

considerat ion tha t  is  appl ied.   May I  say then on the th i rd  20 

topic that  I  had,  which was about  the cases that  I  wanted to 

deal  wi th ,  I  th ink these are fa i r l y  t r i te  proposi t ions that  I  am 

making f rom the cases that  I  have c i ted.    

 I  have g iven my learned f r iend not ice  of  those 

cases and the paragraphs that  I  am going to re ly  on.   So,  I  
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am not  going to  ambush her  very del iberate ly.   But  my 

learned f r iend ra ises her  eyebrows at  me.   But  these cases,  

we say,  put  forward two proposi t ions.   The one proposi t ion  

is  that  the state  has a posi t ive duty towards c i t i zens to 

protect  them where there is  a concern about  the i r  r ights.   

That  is  der ived f rom cases l i ke Carmichael .   Carmichele,  I  

apologise.   I  a lways say Carmichae l .    

 Carmichele at  paragraphs 44 and 45.   And the  

Court  wi l l  be fami l iar  wi th  Carmich ele.   And then the other 

case that  we re ly  upon is  the SCA case of  Van 10 

Duivenboden,  which  the Commissioners wi l l  a lso be fami l iar  

wi th .   And the paragraphs there are 20,  21,  and 22.   Now,  

why that  is  re levant ,  o f  course,  is  because we say that  on  

the facts of  th is  case,  there is  a threat  to  the r ight  to  l i fe ,  

secur i t y ,  in tegr i t y ,  fami ly ,  commercia l  in terests of  the 

wi tness.    

 This is  a body that  exerc ises publ ic  power in  the  

name of  the state.   And so,  th is  Commission  is  caught  by  

the same obl igat ions that  the state has to make sure that  

where issues of  safety are ra ised,  that  i t  proper ly  appl ies i ts  20 

mind and d ischarges i t s  power  in  accordance wi th that .   The 

other  two cases  -  sor ry,  I  sa id four  cases.   There are s ix  in 

to ta l ,  and I  wi l l  come to the other  two short ly .    

 The other  two cases that  I  want  to  refer  to  is  the  

Const i tu t ional  Court  mat te r  of  Independent  Newspapers,  
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o therwise I  th ink  commonly referred  to as Maset lha .   At  

least  that  is  how I  know i t .   And the paragraphs there,  the 

re levant  paragraphs there,  are 42,  43,  44,  45,  58,  59,  60,  

and 61.   And the other  case that  I  would refer  to  whi ls t  I  am 

ta lk ing about  Maset lha  is  the SABC v NDPP case tha t  came 

before the Con Court .    

 And I  th ink that  was  -  I  speak subject  to  cor rect ion,  

but  I  th ink that  might  have been in  the context  of  Van Breda  

and whether  or  not  h is  cr iminal  t r ia l  could be subject  to  

publ icat ion.   And the paragraphs we re ly  on there  are 28,  10 

29,  30,  and 31.   And what  those cases make abundant ly  

c lear  is  that :  

“Courts in  those contexts,  we say Courts,  

i t  appl ies as equal ly  as against  th is  

enqui ry as a t r ibunal ,  must  engage in  a 

balancing exerc ise where defaul t  

posi t ions of  openness,  which is  what  the 

defaul t  ru les of  th is  Commission 

envisage,  conf l i c t  wi th  compet ing and 

contest ing r ights .   And where  those 20 

compet ing and contest ing r ights are put  

before the Court ,  and th is  re lates to what  

I  was saying ear l ier  about  one fac tor  in  

the basket  of  factors,  the Court  wi l l  

ser iously apply i ts  mind to c i rcumstances 
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where i t  t reats openness by defaul t  not  

as an absolute pr inc ip le,  that  there are 

just i f iab le c i rcumstances where  i t  wi l l  

derogate f rom openness as the defaul t  

pr inc ip le,  and tha t  those requi re then the 

appl icat ion of  th is  balancing act ,  and we 

say that  some of  those factors that  need 

to be inc luded in  the balancing act  are  

those cases…”  

Are the instances where my c l ient  comes to the Commission 10 

and under oath te l ls  you about  the threats that  he is  fac ing  

to l i fe ,  l imb,  property,  and fami ly .   The other  two cases,  i f  I  

may,  whi ls t  I  am machin ing through th is  l is t ,  is  Mid i  

Televis ion  -  I  apologise,  I  th ink Mid i  Televis ion was Van 

Breda,  I  sa id SABC v NDPP was about  Van Breda,  but  Mid i  

Televis ion,  which the t r ibunal  wi l l  be fami l ia r  wi th  at  

paragraphs 19,  20,  and 21,  and the other  o lder  

Const i tu t ional  Court  case of  Mamabolo,  which i f  I  am not  

mistaken was wr i t ten by Just ice Kr iegler ,  and the re levant  

paragraphs that  we re ly  on there are 41,  42,  and 43.   And 20 

what  we say those two cases g ive  r i se to ,  again  in  the 

context  of  d iscussing the openness by defaul t  pr inc ip le,  is  

that  f i rs t ly ,  no s ingle in terest ,  th is  i s  f rom Mamabolo :  

  “No single in teres t  over r ides others . ”  

So yes,  just  because th is  Commission might  have an 
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in terest  in  an open just ice sty le  of  a rgument  that  just ice 

must  be seen to be done does not  mean that  that  i s  judged 

in  iso lat ion f rom compet ing in teres ts where secur i t y  of  the  

person is  concerned and so on.   The second proposi t ion 

that  these cases g ive r i se to ,  which is  f rom the Midi  

Televis ion case,  i s  that :  

“The rest r i c t ions on publ icat ion are 

permissib le where i t  is  demonst rable that  

there is  substant ia l  r isk to  just ice  or  to  

other  const i tu t ional  in te rests. ”  10 

And we say that  we fa l l  in to that  category.   We fa l l  in to the  

category  that  there is  substant ia l  r i sk to  const i tu t ional  

in terests and tha t  is  why the i n -camera  appl icat ion in  the  

way that  i t  i s  b rought  before you is  ent i re ly  just i f ied .   Chai r ,  

on the last  top ic  i f  I  may,  the topic of  p re judice ,  I  d id  

address some of  th is  p re judice in  the morning,  the so -cal led 

pre judice being a t  the hands of  the Commission,  and I  am 

not  going to repeat  mysel f  there.    

 Instead,  a l l  I  am going to say,  Chai r ,  and you wi l l  

recognise th is  not  only f rom having deposed to the 20 

answer ing af f idav i t  in  the unsuccessfu l  u rgent  appl icat ion,  

but  a lso when we were in  f ront  of  you in  the postponement  

appl icat ion,  that  my c l ient 's  compla int  throughout  h is  

involvement  in  th is  Commission 's p roceedings is  one about  

consistency,  fa i rness,  and procedural  and substant ive  
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r ights.    

 Right fu l l y  o r  wrongfu l l y ,  that  i s  h is  v iew,  that  he is  

being t reated in  a  way that  i s  pre judic ia l  by the Commission  

and in  fact  what  is  happening is  rather  than the Commission  

seeking to cooperate wi th h im and h is reasonable requests,  

l ike,  fo r  example,  receiv ing the proper 10 (6)  not ice .   L ike 

for  example,  receiv ing the bundle  in  good t ime .   L ike,  fo r  

example,  receiv ing an undertaking regard ing the  

conf ident ia l i t y  of  the statement  in  good t ime .    

 L ike,  for  example,  that  an expedi ted appl icat ion  10 

which is  sought  to  be determined before a deadl ine is  

approaching is  p laced before the Commission does not  

seem to happen.   Those are the head notes,  i f  I  can use 

that  phrase,  of  what  my c l ient  c la ims as h is  ongoing 

pre judice  in  these proceedings.   And I  ment ion that  

pre judice because i t  is  regret table  that  we f ind ourselves in  

th is  posi t ion.    

 Unfor tunate ly,  the way in  which my c l ient  seems to  

be t reated is  in  an adversar ia l  manner rather  than what  we 

understand a ro le of  a  Commission of  enqui ry to  be as 20 

being an inquis i tor ia l  manner.   And unfor tunate ly,  the way 

in  which th ings have unfo lded in  f ront  of  th is  Commission  

have meant  that ,  I  apologise,  someone is  t ry ing to phone 

me again,  the d i f f icu l t y  that  my c l ient  has is  that  rather  than 

reasonably being accommodated so  that  he can come to the 
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Commission and g ive the evidence and do h is ‘ job ’  and get  

out  of  the Commission as soon as that  job is  done,  instead 

we get  t ied up in  these k inds o f  procedural  sk i rmishes 

where at  the end of  the  day,  l ike fo r  example on the issue of  

the bundle,  which was the subject  of  the postponement  

appl icat ion,  the bundle eventual ly  was g iven,  a speci f ic  

bundle was eventual ly  g iven the n ight  before we were  

expected to appear fo r  the f i rs t  t ime.    

 And why I  h ighl ight  that  pre judice in  the context  of  

th is  ongoing d ispute we have in  f ront  of  you is  that  in  the 10 

absence of  any credib le basis to  say that  these th reats are  

not  real  and not  ser ious,  we would say,  and I  say th is  in  a 

guarded manner,  that  i t  is  heavy handed of  the Commission 

wi th a l l  due respect  to  oppose the  appl icat ion on the basis 

that  i t  is  a l ready been publ ic ised or  whatever  e lse i t  is  they 

say.    

 Because at  the end of  the day,  i f  the in -camera  

appl icat ion is  granted,  th is  Commission wi l l  s t i l l  be  able to  

do i t s  job.   And i t  is  important  to  say that  because the in -

camera  appl icat ion at  var ious t imes is  t reated as though i t  20 

is  an act  of  gamesmanship,  which i t  is  not .   I t  i s  a  leg i t imate 

request  under the Commission 's ru les fo r  protect ion f rom 

the Commission regard ing the g iv ing of  that  ev idence so  

that  my c l ient  can do what  my c l ient  needs to do because 

th is  Commission has asked h im to do i t .    
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 A l l  we would say is  that  when th is  Commission  

br ings my c l ient  in  f ront  of  i t  to  g ive  such evidence,  that  i t  

does so in  a manner that  is  su i tab ly sensi t ive to  the  threats 

that  he faces and g ives appropr ia te re l ie f  to  protect  h im in  

l ight  of  those th reats.   Might  I  take an inst ruct ion?  Just  

whi ls t ,  before I  y ie ld  the f loor ,  so  to speak,  just  one th ing  

that  we are aware  of .    

 Obviously,  whi ls t  we s i t  here,  we expect  the  

Commission 's supplementary bundle,  which we ant ic ipate to  

be g iven today because i t  is  two business days la ter  af te r  10 

the f i l ing of  the s tatement .   We hope that  that  wi l l  be done 

because that  wi l l ,  he lp my c l ient  come and do h is job  rather  

than end up in  another  procedural  sk i rmish about  whether  

or  not  there has been adequate t ime or  inadequate t ime.   

But  Chai r ,  those are my remarks in  my predicted t ime and I  

y ie ld.   Thank you.  

CHAIRPERSON :    Thank you,  Mr Premhid.   Just  on the last  

point ,  Ms Hassim,  I  assume that  i f  that  bundle is  not  ready,  

you wi l l  move mounta ins fo r  i t  to  be served today.  

ADV HASSIM SC :    The bundle wi l l  be provided today.  20 

CHAIRPERSON :    Thank you.   Thank you.   Mr Premhid,  you,  

qui te  ear ly  on,  you made a,  maybe le t  me star t  r ight  at  the 

end.   I  am not  sure that  I  fo l low your submission  on the 

re levance of  what  you refer red  to as head notes on 

pre judice to the determinat ion of  the in -camera  appl icat ion.   
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I  am not  sure what  the re levance of  those head notes is  

exact ly .   You d id expla in i t ,  but  I  s t i l l  remain in  the darkest  

to  i t ,  what  you suggest  the re levance is .   

ADV PREMHID :    May I  respond?  Thank you,  Chai r .   No,  I  

accept  what  you say to me.   What  I  am using those 

par t icu lar  examples of  i s ,  in  each instance of  those 

examples,  my c l ient  has asked for  a reasonable  

accommodat ion,  which has been refused.   The response to  

that  has then been that  my c l ient  has to,  th rough i ts  legal  

representat ives,  l i t igate qui te  aggressive ly,  whether  in  cour t  10 

or  in  f ront  of  the Commission,  wi th  in ter locutory  

appl icat ions to  have that  reasonable request  f i rs t l y  

reasonably considered and then dec ided.    

 And I  was l ink ing that  pat tern of  conduct  to  the 

opposi t ion that  i s  being put  up here ,  and I  expl ic i t ly  deta i led 

those grounds of  opposi t ion,  the publ ic i t y ,  the fact  that  i t  i s  

a l ready known.   But  important ly ,  there  is  no 

counterargument  as  to  the credib i l i ty  of  the threats,  that  in  

those c i rcumstances,  the Commission ins is t ing that  my 

c l ient  be made to g ive the evidence in  an open session  20 

where  those threats are h ighl ighted for  determinat ion is  a  

fur ther  instance o f  the pre judice that  my c l ient  f inds h imsel f  

in .   That  i s  the ex tent  I  was using i t .    

CHAIRPERSON :    I  t rust ,  though,  that  the suggest ion is  not  

that  the i n -camera  appl icat ion  wi l l  not  be decided on i t s  
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mer i ts .   

ADV PREMHID :    No,  no,  no,  not  a t  a l l .   I  know for  a fact  i t  

wi l l  be decided on i ts  mer i ts .  

CHAIRPERSON :    I  just  wanted to be sure in  my mind what  

exact ly  you mean by that .   

ADV PREMHID :    In  fact ,  Chai r ,  i f  I  may,  I  th ink the way you 

have put  i t  to  me crysta l l i ses the exact  point .   I t  is  that ,  in  

each of  those instances that  I  have spoken about ,  my c l ient ,  

to  use your phrase,  has had to move mounta ins to  t ry  and 

c la r i fy  h is  posi t ion and get  cer ta inty and outcome.   And th is  10 

in  camera  appl icat ion is  yet  another  example of  that  in  

c i rcumstances where my c l ient  not  only sa id on the  18 t h ,  a  

week before,  he asked for  an outcome by the 25 t h ,  bear ing  

in  mind that  the 27 t h  was the due date.    

 He a lso said,  just  determine th is  on the papers,  

expedi t iously,  so we do not  have to take up the  

Commission 's t ime,  and I  know what  I  need to do .   So,  I  

fu l ly  agree wi th you,  Chai r .   I t  must  be decided on the 

mer i ts .   But  the fact  that  we have had to repeatedly move 

mounta ins to  get  that  determinat ion and even in  20 

c i rcumstances when we asked fo r  an ear l ier  ru l ing is  the  

exact  pre judice that  my c l ient  re l ies upon.   Thank you,  

Chai r .   I  am indebted.  

CHAIRPERSON :    Thank you.   Now,  le t  me take you to 

something you said qui te  ear ly  on,  which is ,  and I  hope I  
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wi l l  not  mischaracter ise what  you said.   You said that  

appl icat ions fo r  in  camera  hear ings or  rather ,  th is  one,  th is  

appl icat ion for  an  in -camera  hear ing does not  h inge on the 

evidence Mr Carr im is  going to g ive.   Even though I  cannot  

th ink of  ready examples,  I  am wi l l ing to accept  that  that  may 

be so in  some appl icat ions.    

 But  what  exact ly  do you say is  the basis for  your  

submission in  th is  par t icu lar  appl icat ion?  I  am ask ing that  

in  th is  context .   Not  every and any wi tness that  has test i f ied 

before us has received threats.   And those that  have e i ther  10 

received th reats or  had a reasonable basis to  bel ieve that  

the i r  l i ves were a t  r isk even i f  they had not  received threats 

gave us cogent  reasons for  us to  understand why there 

would have been threats and why there  would have been a  

reasonable bel ie f  that  there was a r i sk of  bodi ly  harm or  

even a r i sk of  them being k i l led.    

 Something cogent  was p laced before us.   P lease 

bear in  mind that  here I  am not  ta lk ing about  just  the  fact  o f  

threats.   I  am ta lk ing about  what  under l ies the th reats that  

we are to ld about .   That  is  where  my focus is .   Now,  on 20 

what  basis would Mr Carr im I  know the threats do not  come 

f rom him and he says in  so many words in  h is  af f idavi t  that  

he does not  know where the threats come f rom but  i f  he s i ts  

down and appl ies  h is  mind in  the l ight  of  the test imony that  

he is  going to g ive,  who does he th ink may possib ly  be 
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threatening h im?  He is  best  p laced to th ink about  that  and 

possib ly  to  even come up wi th answers to that .   Bear in  

mind that  I  say in  a l l  wi thout  except ion,  a l l  the other  cases 

where appl icat ions fo r  in  camera  hear ings have been made, 

we were g iven something cogent  which had a factual  

foundat ion.  

ADV PREMHID :    Thank you Chai r ,  may I  respond?  Chai r ,  

on the f i rs t  po int  where you said  you put  to  me the not  

h inged proposi t ion and you said  i t  may be so,  just  to  

emphasise that ,  our  posi t ion is  that  based on the  10 

Commission 's ru les,  that  does not  seem to be the case to 

us.   But  le t  us leave what  the ru les may say or  not  say to 

one s ide for  the moment .   The not  h inged proposi t ion comes 

f rom the fact  l ike I  just  read back to you in  Mamabolo,  i t  is  a  

weighing up exerc ise.   

CHAIRPERSON :    I  am not  there ye t .   I  am not  at  Mamabolo 

in  that  weighing up exerc ise because you ra ised the 

weighing up exerc ise in  the context  of  open just ice .   So,  I  

am not  there yet .   I  am just  a t  the level  o f  possib le facts,  

the possib le basis  for  threats.    20 

ADV PREMHID :    I  wi l l  come to that  last .   

CHAIRPERSON :    That  i s  where I  am.   

ADV PREMHID :    I  wi l l  come to that  last .   

CHAIRPERSON :    I  do not  qui te  see how the Mamabolo 

balancing exerc ise,  the open just ice pr inc ip le.   I  just  do not  
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see how the re levance of  that  to  what  is  I  am ra is ing.  

ADV PREMHID :    May I  develop the submission,  and I  wi l l  

come to those very points about  the facts that  you put  to  

me.   

CHAIRPERSON :    Yes.   

ADV PREMHID :    I  am sorry i f  I  am taking the c i rcu i tous 

route.   The reason that  I  s tar ted  Mamabolo is  because i t  

speaks to the Court 's  d iscret ion in  weighing up issues in  

f ront  of  i t  when there is  a counter  considerat ion to the  

defaul t  posi t ion of  open just ice.   So insofar  as where I  10 

anchor my submission,  that  i t  is  not  exclus ive ly cont ingent  

on the content  o f  the main wi tness statement ,  is  der ived 

f rom the Mamabolo pr inc ip le,  but t ressed by the Mid i  

Televis ion pr inc ip le that  ta lks about  we derogate or  we 

depart  f rom open just ice when there are credib le threats  

and so on.   So,  I  am wi l l ing to accept  …[intervenes]  

CHAIRPERSON :    I  am exact ly  at  the credib le th reats .   

ADV PREMHID :    Yes,  …[ intervenes]  

CHAIRPERSON :    I  th ink that  is  where we should be before 

we get  to  the balancing  exerc ise.   Show me the  -  I  am just  20 

asking you a quest ion and I  am not  suggest ing that  the 

threats are not  credib le.   

ADV PREMHID :    And Mamabolo …[ intervenes]  

CHAIRPERSON :    A l l  I  am saying  is  what  is  the possib le 

grounding and that  wi l l  then help us determine the quest ion 
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o f  the credib i l i ty  of  the existence o f  the threats.   

ADV PREMHID :    Sure.   

CHAIRPERSON :    That  i s  where I  am.  

ADV PREMHID :    I  accept  that .   I  accept  that .   

CHAIRPERSON :    Yes.   

ADV PREMHID :    But  I  th ink what  is  important  is  where I  

s ta r ted out  because that  sets the ground ru les wi th respect  

as to  what  d iscret ion the Court  i s  being asked  -  I  apologise,  

I  keep saying Court .   I  look at  you,  ADC Madlanga,  and I  go 

back to a d i f ferent  t ime and d i f fe rent  p lace.   But ,  Chai r ,  i t  is  10 

about  what  d iscre t ion th is  enqui ry t r ibunal  is  being asked to 

exerc ise.    

 That  is  why I  s tar t  wi th  both  Mamabolo and Mid i  

Televis ion because i t  says that ,  yes,  you consider  

openness,  but  you consider  a l l  the  th ings on the other  s ide 

of  the T account ,  i f  I  can use that  phrase.   Then le t  us go to 

the examples tha t  you gave me.   This i s  now the facts and 

the credib i l i t y  that  you were ta lk ing about .   Those 

examples,  f rom my understanding of  what  you have said,  

Chai r ,  is  that  they were a l l  ant ic ipatory explanat ions for  why 20 

in  camera  hear ings should be just i f ied.    

 I f  I  get  your  words wrong,  Chai r ,  p lease correct  me,  

but  you said something to the ef fect  that  those wi tnesses 

who asked for  in  camera  hear ings gave cogent  reasons for  

us to  understand who would have threatened them or  where 
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those th reats  could have come f rom in ant ic ipat ion of  asking 

for  in  camera .  

CHAIRPERSON :    Or even where they would come f rom in  

regard to those w i tnesses who d id not  say that  they had in  

fact  there had been th reats.   

ADV PREMHID :    But  you and I  are ad idem  on tha t ,  and I  

would say that  my c l ient  is  wi th  a l l  due respect  in  a s t ronger  

posi t ion than those people.   Because what  my c l ient  says or  

does is  he does not  come to the Commission on the basis of  

reasonable specu lat ion about  what  threats I  might  face or  10 

where those threats may come f rom or  who may be g iv ing  

those threats.    

 My c l ient ,  by cont rast ,  comes to  the Commission  

wi th real  th reats annexed to the af f idavi ts  and says,  look at  

what  I  am being subjected to.   Now,  yes,  i t  might  be that  my 

c l ient  is  being cr i t ic ised for  not  do ing a fu r ther  exerc ise in  

the way the other  wi tnesses d id,  in  answer ing the f ive W's 

and the H,  you know,  where d id i t  come f rom,  when,  who,  

and a l l  those k inds of  th ings.    

 But  look at  what  my c l ient  does.   Apart  f rom coming 20 

to th is  Commission to ask for  the in -camera  re l ie f ,  he goes 

to the Commission to legal  compla int  on the basis that  he  

has received these threats.   So,  again,  going back to the  

Mamabolo ,  Mid i  Televis ion f ramework I  was ta lk ing about ,  i t  

might  be that  the  fa i lure to  address those quest ions weighs 
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as a factor  in  the  basket  of  factors against  grant ing the i n  

camera  appl icat ion,  but  I  would say wi th a l l  due respect ,  

imposing that  on my c l ient ,  and doing so in  an adverse way 

in  the balancing  exerc ise,  i s  cont radicted by the  factual  

posi t ion that  he is  in .    

CHAIRPERSON :    I  am st i l l  not  at  the balancing exerc ise.   I  

am st i l l  a t  the level  o f  the facts and what  would  -  pu t  i t  th is  

way,  who would these th reats possib ly  come f rom?  And I  

repeat  that  I  am saying Mr Carr im  is  best  p laced to  scratch  

h is  head and come up wi th ideas as to who these threats 10 

might  come f rom.   

ADV PREMHID :    Yes.   

CHAIRPERSON :    And I  am ra is ing th is  because th is  i s  

going,  on the 9 t h  and 10 t h ,  th is  is  going to be h is test imony 

and h is a lone.   He knows what  he is  going to say against  

whom and who therefore might  possib ly  want  to  threaten 

h im,  not  to  say whatever i t  is  he might  be minded to say.  

ADV PREMHID :    Yes.   

CHAIRPERSON :    I t  is  on that  basis that  I  am ra is ing th is .   I  

am not  saying I  do not  bel ieve h im.   I t  is  very d i f f icu l t  to  say 20 

that  I  do not  bel ieve h im when there is  no af f idavi t  that  says 

Mr Carr im,  you are ly ing.   

ADV PREMHID :    Yes.   

CHAIRPERSON :    But  s i t t ing here,  looking at  what  he says,  

I  want  i t  to  make sense to me.   
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ADV PREMHID :    Yes.   

CHAIRPERSON :    And I  am saying par t  o f  what  would make 

i t  make sense to me is  possib ly  who he th inks  might  

threaten h im.  

ADV PREMHID :    Yes.   

CHAIRPERSON :    Do you understand where I  am coming  

f rom?  

ADV PREMHID :    Yes,  we are ad idem .   

CHAIRPERSON :    And th is  has noth ing to do wi th the  

balancing exerc ise.   I  am pure ly at  the factual  level .  10 

ADV PREMHID :    Yes,  I  mean,  I  th ink i t  does come to the  

balancing exerc ise,  which is  why I  s tar ted there.   However,  

I  understand what  you are put t ing to me,  Chai r .   What  you 

are saying is  the  suf f ic iency of  the explanat ion regard ing 

the possib le source of  those th reats i s  miss ing f rom the 

af f idavi t .   And to  the extent  that  that  i s  miss ing f rom the 

af f idavi t ,  that  may be something which i f  you had,  would 

have made your decis ion may be easier ,  but  now that  you 

do not  have i t ,  makes i t  a  compl icat ion for  you in  terms of  

how you apply your mind to the re l ie f  sought  and the  20 

outcome.   I  understand us as being engaging on that  

suf f i c iency explanat ion,  not  whether  the threats are credib le 

or  not  c redib le.   I  see your microphone is  on,  Chai r .    

CHAIRPERSON :    I  know you are good at  reading gestures.   

You do that  in  the  Const i tu t ional  Court  a l l  the t ime and even 
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address the gestures in  your  argument .   I  am not  sure that  I  

want  to  get  there,  that  is ,  get  there to the extent  of  saying.  

ADV PREMHID :    Okay.   

CHAIRPERSON :    I  am 100 percent  saying there is  no issue 

wi th the credib i l i t y .   I  am not  there yet .   

ADV PREMHID :    Yes.   

CHAIRPERSON :    I  am actual ly  test ing  the credib i l i ty  in  

want ing to f ind out  who could possib ly  have th reatened  Mr 

Cassim.   

ADV PREMHID :    Yes.   10 

CHAIRPERSON :    I  am qui te  mindfu l  that  we are deal ing 

wi th an appl icat ion that  is  on af f idavi t ,  and,  you know,  I  do  

not  even th ink we get  to  P lascon Evans here because there  

is  noth ing counter ing or  seeking to counter .  

ADV PREMHID :    Yes.   

CHAIRPERSON :    I  rea l ise a l l  o f  that .   But  i t  does not  mean 

that  we cannot  engage at  the level  o f  is  th is  something  

credib le,  just  on i ts  face.   That  is  where I  am.   And as par t  

o f  that  engagement ,  I  want  to  know who Mr Carr im  th inks  

may possib ly  be threatening h im.   20 

ADV PREMHID :    Wel l ,  I  cannot  g ive evidence f rom the bar ,  

and I  am not  going to g ive a vers ion on behal f  o f  my c l ient ,  

whatever  he might  have to ld me in  consul tat ion.   So,  I  now,  

in  f ront  of  you,  I  cannot  g ive you that  explanat ion.   What  I  

can accept  is  that  that  explanat ion in  the way that  the Chai r  
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is  put t ing i t  to  me is  something tha t  should have been there 

or  might  have been preferable i f  i t  was there.    

 And I  accept  tha t  i t  is  not  there.   And what  I  am 

saying to you Chai r  i s  that  even in  the absence of  those 

par t icu lar  averments being made,  that  does not  on i ts  own 

undermine the credib i l i t y  of  the th reats  as they are 

evidenced on the  papers.   And as you yoursel f  Chai r  have 

said to  me,  no one says in  response to those threats,  

unexpla ined as they may be,  Mr Carr im,  you are a l ia r ,  Mr  

Carr im,  these are  invented,  Mr Carr im,  you are just  wast ing  10 

our  t ime because th is  i s  a g immick f rom you.    

 So what  I  am saying is  I  am conf ronted wi th the  

posi t ion where the Chai r  says to me these quest ions might  

have been or  these issues i f  they were addressed might  

have been preferable,  they are not  addressed in  the  papers 

and I  am saying in  that  c i rcumstance i t  is  what  i t  is  and we 

can st i l l  seek the re l ie f .   But  I  do not  know,  and I  am 

speaking wi thout  an inst ruct ion,  bu t  I  do not  know i f  these 

are the enqui r ies that  the Commission is  in terested in ,  

which again,  wi thout  rehears ing anyth ing  about  pre judice,  i f  20 

we were not  t rea ted adversar ia l l y  and i f  we were  t reated 

perhaps a b i t  more reasonably,  we could have been advised 

about  or  to ld  about .    

 Because remember we are a lso making the  

appl icat ion on the  st rength of  the Commission 's ru les  where  
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these k inds of  i ssues,  yes,  they might  be ra ised by the 

Chai r ,  they might  be re levant ,  but  they are not  spec i f ied in  

the ru les.   So,  my c l ient  is  again caught  between a rock and 

a hard p lace where he looks at  the ru le,  he does what  he 

th inks the …[intervenes]  

CHAIRPERSON :    On that  point  about  i f  perhaps an 

ind icat ion had been g iven,  would a supplementary aff idavi t  

assist?  

ADV PREMHID :    I  was just  going to come to that ,  and I  was 

going to say tha t  is  what  I  was going to say wi thout  an  10 

inst ruct ion.    

CHAIRPERSON :    Yes,  Mr Premhid .   

ADV PREMHID :    I  was going to say,  Chai r ,  that  that  is  what  

I  was going to come to regard ing  a nd wi thout  inst ruct ions 

submission was that  g iven that  pos i t ion and where we are,  a 

supplementary af f idavi t  deal ing wi th these issues 

per t inent ly  may be re levant  for  the Chai r  and the panel  to  

consider ,  but  of  course that  might  have consequences in  

terms of  my learned f r iend and obviously mindfu l  o f  your  

jud ic ia l  ro le,  you wi l l  say to me,  but  now you are 20 

supplement ing af ter  you f i le  the appl icat ion and you are 

t ry ing to remedy af ter  the fact .   I  am just  tender ing th is  as a 

pract ica l  o r  potent ia l  pract ica l  so lut ion to the posi t ion we 

f ind ourselves in ,  which is ,  is  i f  those are the k inds of  

quest ions that  the  Commissioners are in terested in ,  then my 
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c l ient  should probably f i le  a  supplementary  af f idavi t  

addressing those quest ions.    

CHAIRPERSON :    The fact  that  I  ra ised i t  does not  

necessar i ly  mean that  that  wi l l  be granted.  

ADV PREMHID :    Absolute ly .  

CHAIRPERSON :    I t  is  something that  wi l l  be considered.  

ADV PREMHID :    Absolute ly .   But  that  is  why I  say you 

might  punish me for  not  having that  there at  the beginning,  

so I  am expect ing  i t  on both grounds.  

CHAIRPERSON :    I  do not  th ink we would be tha t  s t r ic t .   10 

There is  a whole lo t  o f  th ings that  apply in  cour t  tha t  do not  

apply here.   For  example,  the nature of  the evidence that  

we may admit  here.  

ADV PREMHID :    Absolute ly .   

CHAIRPERSON :    Let  me go on.   You see,  my d i f f icu l ty ,  and 

which is  why I  am engaging you on th is ,  i s  th is .   The threats 

f rom where I  am s i t t ing appear to  come out ,  you know,  l ike 

a bol t  o f  l ightn ing,  as i t  were.   No factual  foundat ion 

whatsoever.   They just  poof .   They are threats.   

ADV PREMHID :    Yes.   20 

CHAIRPERSON :    And there  is  no explanat ion on thei r  

possib le source.  

ADV PREMHID :    Yes.   

CHAIRPERSON :    We have engaged on that .   

ADV PREMHID :    Yes.   
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CHAIRPERSON :    I  am just  expla in ing why I  am engaging 

you to the extent  I  am engaging you.   

ADV PREMHID :    Yes.   

CHAIRPERSON :    That  i s  just  to  expla in.   They seem to just  

come out  of  the a i r ,  as i t  were.   

ADV BALOYI SC :    But  Chai r ,  that  is  the exact  d i lemma my 

c l ient  faces,  that  these threats do come out  of  the a i r ,  and 

that  they are coming f rom numbers ,  and he says under oath  

…[intervenes]  

CHAIRPERSON :    And something  I  forgot ,  something I  10 

forgot  on  the last  point  I  made.   There  are wi tnesses who 

before us were under c i rcumstances that  are not  

comparable at  a l l  to  the Mr Carr im 's s i tuat ion.   Not 

comparable because they were  in  far  more ser ious 

s i tuat ions.   S i tua t ions in  terms of  the test imony that  they 

were to g ive,  and u l t imate ly gave,  could possib ly  expose 

them to the  r isk o f  bodi ly  harm and even death,  by fa r .    

 So,  on the face of  i t ,  s imply no compar ison f rom 

where I  am s i t t ing  wi th Mr Carr im 's s i tuat ion,  which makes i t  

d i f f icu l t  f rom where I  am s i t t ing to understand where on 20 

ear th these threats could possib ly  have come f rom.   About  

two weeks or  so,  we had an IP ID invest igator  who test i f ied 

openly here.   I  know that  the facts of  one case cannot  

necessar i ly  be used to determine another ,  but  I  am just  

showing you th is  to  t ry  to  make you understand why I  have 
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d i f f icu l t ies wi th threats that  appear to  come f rom nowhere,  

in  the sense of  a proper grounding.    

 That  is  where I  am.   That  wi tness test i f ied here and 

she to ld us in  graphic terms the  r isk that  she was and 

cont inues to be exposed to,  and she was brave enough to 

s i t  there and test i fy  openly before us.   So,  as I  say,  I  know 

at  the r isk of  repet i t ion,  I  am saying fo r  mysel f ,  I  want  to  

understand who could possib ly  be th reatening Mr  Carr im,  

who is  at  least  at  face value,  unless there is  some 

explanat ion,  does not  appear to  be in  a r isky s i tuat ion at  10 

a l l .   The r isk that  we see comes f rom the unexpla ined 

threats.   Any fur ther ,  any response to that?  

ADV PREMHID :    Yes,  thank you,  Chai r .   May I  just  say that  

had my c l ient ,  and I  need to speak very carefu l l y  because I  

am -  there are th ings that  have been said to  me which are 

not  in  f ront  of  the  Commission and so,  but  you know,  we are  

coming pret ty  c lose to d iscussing that ,  so  I  just  need to g ive  

that  caveat ,  i f  I  may.   Had my c l ient  known or  reasonably  

known or  suspected,  one would have imagined h im to say 

these th ings,  and he not  only says to you about  the 20 

unknown numbers and does not  g ive an explanat ion who 

those potent ia l l y  might  be under oath to  the Commission,  he 

g ives an equiva lent  s tatement  to  the cr iminal  case where he 

is  opened a cr iminal  compla int  and says,  th is  is  a l l  the 

in format ion I  have,  here is  the th reats,  p lease invest igate  
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because i t  is  threatening me.   Now,  I  do not  want  to  be 

impert inent ,  but  the pol ice are hopefu l ly  not  going  to turn 

around to my c l ient  and say,  no,  no,  no,  sor ry,  we are not  

going to invest igate these th reats despi te  the object ive  

evidence of  these threats because you d id not  do your own 

forensic exerc ise as to who i t  may be or  …[intervenes]  

CHAIRPERSON :    I  do not  th ink the two are comparable,  

and p lease,  yes,  okay,  le t  me not  gag you.  

ADV PREMHID :    The point  I  am making is  that  even an 

imperfect  compla int  to  the pol ice  can susta in a cr iminal  10 

invest igat ion.   Obviously,  we are  in  a d i f ferent  scenar io 

here,  but  the point  that  I  am making is  that  i t  i s  the fact  o f  

those threats in  the cr iminal  scenar io that  would t r igger  a 

cr iminal  invest iga t ion,  i t  is  the same facts of  the existence 

of  those th reats that  are p laced before the Commission by 

the wi tness who g ives the fu l lest  explanat ion,  and the A l ice 

in  Wonder land wor ld we are potent ia l l y  heading towards is  

that  my c l ient  w i l l  be refused re l ie f  on an insuf f ic iency 

ground potent ia l l y ,  but  the same insuf f ic ient  ev idence when 

p laced in  f ront  of  the cr iminal  case or  the  pol ice might  20 

resul t  in  an actual  cr iminal  invest igat ion.    

 So the d i lemma for  my c l ient  is  that  through the  

engagement  wi th  the Chai r ,  i t  is  that  lack of  forensic  

exerc ise that  he was supposed to  do that  is  now coming 

back to potent ia l ly  pre judice any re l ie f  that  he could seek,  
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but  sure ly the quest ion should be i f  he knew who these 

people were,  he would  say i t ,  because l ike the  

Commissioner i s  put t ing to me,  those would be weighty  

factors as to whether  or  not  to  grant  the appl icat ion .   But  

then how do you expect  the wi tness to engage the 

hypothet ica l  counter factual  o f  who i t  could  be in  

c i rcumstances where on the facts in  f ront  of  you,  they te l l  

you they do not  know who i t  is .     

 And I  am not  saying that  the  Commission is  

expect ing my c l ient  to  go down the  wor ld of  speculat ion,  but  10 

what  must  my c l ient  speculate about  where he says,  I  do 

not  know these numbers,  I  do  not  know what  the i r  

connect ion is .   And must  he invent  a potent ia l  connect ion  

between -  and I  ask that  rhetor ica l ly  of  course,  I  am not  

saying he must  invent ,  I  know that  the Commission is  not  

saying that .   But  I  am put t ing the proposi t ion,  must  he  

invent  that  connect ion in  order  to  get  re l ie f  in  f ront  of  the 

Commission?   

 So that  is  the danger wi th  where we are going down 

wi th respect  regard ing the suf f i c iency explanat ion.   May I  20 

just  make two points in  response to  what  the  Chai rs just  put  

at  me,  and then I  wi l l  y ie ld  again.   The other  -  so  that  i s  

why wi th a l l  due respect ,  what  other  wi tnesses d id or  d id  

not  do,  and whether  they were brave enough to s i t  in  an 

open session or  not  brave enough to s i t  in  an open posi t ion  
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is  actual ly  immater ia l .   And i t  is  immater ia l  because I  do not  

understand the posi t ion to be that  you need to  show a 

quant i f iab le level  o f  harm to t ry  and t r igger  th is  k ind of  

re l ie f  f rom the Commission.    

 I t  is  rather  whether  i f  we use in terd ict  language for  

example,  there is  a reasonable apprehension of  tha t  k ind of  

harm.   And in  these c i rcumstances on the facts,  what  we 

cannot  run away f rom,  even wi th  the evidence being as  

insuf f ic ient  as i t  might  be,  is  tha t  the existence o f  those 

threats are on the  table in  f ront  of  you,  and that  grounds the  10 

reasonable apprehension,  g iven that  those are real  threats,  

to  seek the re l ie f  in  f ront  of  you.   So,  I  fu l ly  accept  what  the 

Chai r  says to me,  but  that  is  real l y  the d i f f icu l t y  that  I  am 

in,  and which is  why I  wi l l  gent ly  ment ion the supplementary  

af f idavi t  again i f  i t  should help.   

CHAIRPERSON :    One last  point  f rom me.   I  hope I  am not  

ar t i cu lat ing th is  out  of  context .   You said something l i ke,  

the people threatening Mr Carr im do not  know what  he is  

going to say.   Was that  not  par t  o f  the submissions you 

made?  I  do not  fo l low the basis of  th is  submission.   Is  i t  20 

not  more l i ke ly that  people that  would th reaten Mr Carr im 

would be people who have somewhat  of  an idea of  what  he 

may say,  and therefore would threaten h im exact ly  because 

of  the i r  be l ie f  as  to  what  he may say?  So,  I  do not  qui te  

fo l low the submission.    
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ADV PREMHID :    Yes,  what  I  was point ing out  was just  the 

factual  t imetable in  which i t  a rose.   So,  i t  is  obvious,  i t  is  

obvious -  wel l ,  le t  me not  say i t  i s  obvious because st ranger 

th ings have happened.   We assume that  Mr Carr im is  not  

just  go ing to be subjected to threats by anybody,  r ight .   We 

can assume for  the sake of  our  engagement  that  Mr  Carr im 

is  going  to be  sub jected to threats by  people who potent ia l l y  

know what  they th ink Mr Carr im is  going to say or  not  say,  

and how that  might  impl icate or  impact  them.    

 A l l  I  was saying in  respect  of  what  you put  to  me,  10 

Chai r ,  is  that  before he then even comes and says whatever 

he might  say,  he  is  the subject  o f  the th reat .   So why I  

ment ioned that  is  because i t  demonst rates wi th a l l  due 

respect  that  whoever these people are,  and whoever they 

may be,  and whatever the connect ion  they have to Mr  

Carr im,  d i rect  or  ind i rect  as i t  is ,  are tak ing th is  k ind of  

host i le  at t i tude towards h im,  th is  k ind of  threatening posture  

towards h im,  which is  a gener ic  th reat  that  i s  not  p remised 

on what  you are going to say,  i t  is  your  par t ic ipat ion in  the 

Commission at  a l l  is  going to resu l t  in  us coming af ter  you 20 

in  the way that  we are th reatening you to do so.    

 So,  a l l  I  am saying is  that  le t  us imagine a wor ld  

where  Mr  Carr im comes in  f ront  of  you,  and there is  

someone out  there who th inks that  he is  going  to say 

something about  h im,  but  then he comes in  f ront  of  you,  
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does not  say anyth ing about  them,  r ight .   That  person then 

does not  have,  they do not  know what  he is  going to say,  

but  they might  be the one who is  threatening h im even 

before he says i t ,  before he comes here.    

 So that  is  the d i lemma that  my c l ient  is  faced in ,  

and that  is  why,  Chai r ,  I  can adopt  what  you say to me 

regard ing who these people potent ia l ly  a re,  but  I  am just  

emphasis ing that  the way in  which these threats come about  

in  terms of  the t iming shows how ser ious they are,  that  they 

are making these threats even before he comes here and 10 

says anyth ing.   So,  I  understand what  you say,  i t  is  just  that  

I  have a s l ight ly  d i f ferent  v iew on that  exact  same 

proposi t ion.   

CHAIRPERSON :    Thank you,  Mr Premhid.   

ADV PREMHID :    Thank you,  Chai r .  

CHAIRPERSON :    Thank you.   

ADV BALOYI SC :    Mr Premhid,  I  th ink the f i rs t  two th ings 

that  your  c l ient  re l ies on in  an a f f idavi t ,  in  the af f idavi t ,  

need to be st ra ightened out .   You have wi thdrawn in  your 

ear l ie r  engagement  wi th the Chai r  the references to the 20 

death by suic ide of  Mr Pretor ius,  so there is  no re l iance on 

that  anymore.   Am I  correct  to  understand that?  

ADV PREMHID :    Wel l ,  that  is  the consequence of  being 

corrected and me accept ing the cor rect ion,  yes.   

ADV BALOYI SC :    That  is  not  one of  the facts he re l ies on.  



    6 MARCH 2026 – DAY 72 
 

Page 92  o f  180  

 

 

ADV PREMHID :    Yes.   

ADV BALOYI SC :    The second is  the k i l l i ng of  Mr Van Der  

Merwe,  Wi tness D,  that  he re l ies on in  h is  af f idavi t ,  and he 

annexes,  i f  you want  me to refer  you to,  to  remind you  

…[intervenes]  

ADV PREMHID :    Yes,  Commissioner Baloyi .   

ADV BALOYI SC :    I f  you look at  your ,  the main  af f idavi t ,  

and you go to page 15 of  that ,  yes ,  i t  is ,  yes,  15 in  the main  

af f idavi t ,  but  i t  is  -  so i t  is  obviously ment ioned in  the 

af f idavi t  i tse l f ,  and then he annexes th is ,  and th is  i s  one of  10 

the factors that  he ra ises wi th us  as par t  o f  h is  concerns 

that  he may be k i l led.   Can we just  perhaps c lar i f y  w i th  you 

that  there is  noth ing,  there is  no evidence or  in format ion in  

the publ ic  domain  or  before th is  Commission that  supports a  

statement  that  the wi tness was k i l led because he test i f ied  

here.   There is  no such evidence.   This i s  s t i l l  very much a  

mat ter  of  po l i ce invest igat ion.   You are not  s tat ing  i t  as a 

fact .   

ADV PREMHID :    Yes,  and I  would  do no more than look at  

the headl ine of  page 15 where i t  says :  20 

  “ In  an apparent  h i t  o f  the wi tness. ”  

ADV BALOYI SC :    Yes.   

ADV PREMHID :    So,  my c l ient 's  posi t ion has been that  

these th ings are happening.   

ADV BALOYI SC :    What  th ings are  happening?  
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ADV PREMHID :    Wel l ,  the apparent  h i t  i s  happening,  and 

he re l ies on that  ar t ic le  to  say so.   He is  not  at taching 

evidence that  has come in f ront  of  you.    

ADV BALOYI SC :    He is  not  saying he was k i l led because 

he test i f ied.   

ADV PREMHID :    Yes.   

ADV BALOYI SC :    That  is  not  what  you are t ry ing to  say.  

ADV PREMHID :    The posi t ion  taken by my c l ient  is  that ,  

and I  wi l l  d i rect  you,  i f  I  may,  Commissioner Baloyi ,  back to 

that  paragraph 18,  which d id not  help me ear l ie r ,  but  I  am 10 

hoping is  going to help me now,  is  where he is  g iv ing an 

explanat ion of  what  he unders tands to be happening 

regard ing wi tnesses,  and he is  contextual is ing that  to  say,  I  

am just  not  wi l l ing to  take a r i sk.   He is  not  being def in i t ive.   

He cannot  be def in i t ive.  

ADV BALOYI SC :    Wel l ,  in  paragraph 10,  he says :  

“ I t  i s  wel l  establ ished that  there has been 

assassinat ions and at tempted 

assassinat ions o f  wi tnesses who have 

appeared before the Commission or  were  20 

scheduled to appear before the  

Commission to test i fy . ”  

Right ,  and then he at taches those ar t i c les.   What  I  am 

put t ing to you is  he makes that  s tatement ,  but  in  fact ,  as a  

mat ter  of  fact ,  there is  noth ing that  says the wi tness d ied 
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because he test i f ied.   

ADV PREMHID :    Yes,  I  have no d i f f icu l t y  in  accept ing that .  

ADV BALOYI SC :    Yes.   

ADV PREMHID :    I  have no d i f f icu l ty  in  accept ing tha t .  

ADV BALOYI SC :    Okay,  a l l  r ight ,  now having done that ,  

can we,  and in  l ight  of  your  d iscussion wi th the  

Chai rperson,  can we have a look at  the documents that  you 

have at tached as threats?  

ADV PREMHID :    Yes.   

ADV BALOYI SC :    Because I  would l ike to ,  f i rs t l y ,  maybe,  10 

le t  me fo reground i t  th is  way.   Your  c l ient  i s  a businessman,  

r ight .   That  i s  what  he te l ls  us in  h is  af f idavi t .  

ADV PREMHID :    Yes.   

ADV BALOYI SC :    He is  a businessman.   Your c l ient  te l ls  

us in  h is  af f idavi t ,  a t  least  in  the  annexures that  we have 

here,  he is  a member of  the ANC.  

ADV PREMHID :    Yes.   

ADV BALOYI SC :    Okay.   

ADV PREMHID :    That  is  not  in  doubt .   

ADV BALOYI SC :    We have got  those facts,  r ight .   Now,  I  20 

look when,  and p lease assist  me to  the extent  that  I  may be 

misreading these annexures.   Now,  my reading o f  these 

annexures,  except  the last  one tha t  we wi l l  get  to ,  none of  

them, none of  these annexures,  the  f i rs t  is  at  page 14.  

ADV PREMHID :    I  am there.   
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ADV BALOYI SC :    There is  absolute ly  no reference to h is  

appearance before the Commission .   

ADV PREMHID :    Yes.   

ADV BALOYI SC :    Previous appearance and ant ic ipated 

appearance,  r ight .   Noth ing.   Noth ing about  i t  makes that  

connect ion.   Do you accept  that?  

ADV PREMHID :    Subject  to  the caveat  that  the  -  I  mean,  

factual ly ,  yes,  I  accept  i t .   But  my submission in  respect  of  

th is  annexure  is  that  the t iming of  i t  is  suspic ious,  

a l ternat ive ly convenient ,  g iven when i t  comes.   So,  10 

factual ly ,  does i t  ment ion the Commission?  No,  i t  does not .   

But  in  context ,  the submission  is  that  i t  is  re lated,  

inext r i cably re lated,  to  h is  appearance here and the 

evidence here.   

ADV BALOYI SC :    When he f i rs t  appeared.  

ADV PREMHID :    Yes,  that  is  r ight .   

ADV BALOYI SC :    And th is  would have been,  he  would  

have received i t ,  i f  he d id,  he wou ld have received i t  a f ter  

the court  appl icat ion.  

ADV PREMHID :    No,  because i f  you look at  the  page 14,  i t  20 

says Sunday.   And I  th ink the Sunday that  that  i s  referr ing  

to is  Sunday,  the 8 t h  o f  February.  

ADV BALOYI SC :    And the appl ica t ion was issued when?  

ADV PREMHID :    The appl icat ion was heard that  Tuesday,  I  

th ink,  that  was the 3 r d ,  and then we were in  f ront  of  you by,  
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and the order  came out  on the 5 t h ,  and then we were in  f ront  

of  you on the 6 t h .  

ADV BALOYI SC :    Okay,  so,  the appl icat ion was in  the 

preceding week before he appeared before us.  

ADV PREMHID :    I t  was in  the same week.   I t  was heard  

and determined in  the same week.   

ADV BALOYI SC :    The chronology I  am t ry ing to c lar i f y  is  

an appl icat ion was issued.  

ADV PREMHID :    Yes.   

ADV BALOYI SC :    The urgent  appl icat ion was issued.   10 

ADV PREMHID :    Yes,  yes,  yes.  

ADV BALOYI SC :    And you were heard.  

ADV PREMHID :    Yes.   

ADV BALOYI SC :    Before he came before us.   

ADV PREMHID :    Yes,  three days before.  

ADV BALOYI SC :    Okay,  and so,  th is  is  issued only  af te r  

he is  appeared before us.  

ADV PREMHID :    Yes.   

ADV BALOYI SC :    And in  the court  appl icat ion,  he does 

ment ion that  he is  going to be appear ing before us ,  but  he 20 

does not  get  a threat .   In  the per iod  between the court  

appl icat ion and h is appearance before us,  there is  no threat  

received.   

ADV PREMHID :    No,  no,  there are none.  

ADV BALOYI SC :    Okay,  so,  we have c leared that  page 14 
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does not  make any reference to h is  appearance before us,  

r ight?  

ADV PREMHID :    But  may I  say something in  response to  

that?  

ADV BALOYI SC :    Yes.   

ADV PREMHID :    Is  that  not  i ron ic?  Because when he is  in  

the urgent  appl icat ion,  and the possib le outcome of  the 

urgent  appl icat ion is  maybe he does not  have to  test i fy ,  

g iven what  the sk i rmish was at  that  moment  in  t ime,  there is  

no issue.   There is  no threat  issued.   But  just  th ink ing about  10 

what  the Commissioner has put  to  me in  the t imel ine,  af te r  

he comes here on the 6 t h ,  and one of  the outcomes f rom the 

6th is  the Chai r 's  order  d i rect ing you wi l l  appear on  9 t h  and 

10 t h ,  not  even two days la ter  than on the Sunday,  the th reat  

is  issued.   

ADV BALOYI SC :    Yes.   

ADV PREMHID :    And the threat  i s  then about  whatever  i s  

happening here about  your  l i fe  and your house.   And even 

though i t  does not  ment ion the Commission,  I  would just  

point  to  the t iming using the exact  facts that  you have put  to  20 

me,  Commissioner Baloyi ,  i s ,  as  I  sa id,  e i ther  i ron ic or  

convenient .  

ADV BALOYI SC :    Yes,  maybe i t  i s  convenient .   I  th ink the  

point  that  I  am making to you is ,  wel l ,  the f i rs t  t ime anyone 

knows that  your  c l ient  i s  coming to the Commission is  not  
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when he appears here.   That  is  the s imple poin t  I  am 

making,  that  the f i rs t  t ime i t  is  publ ic  knowledge that  your  

c l ient  is  going to  appear before the Commission is  wi th  a 

court  appl icat ion.   That  i s  the s imple point  I  am making.  

ADV PREMHID :    Yes.   

ADV BALOYI SC :    That  is  the s imple point  I  am making,  as 

a mat ter  of  fact .  

ADV PREMHID :    Yes.   

ADV BALOYI SC :    Yes,  that  i s  a l l  I  wanted to say.  

ADV PREMHID :    I  can -  I  mean,  I  can g ive that  fact ,  10 

because those are the facts.   I  can g ive the answer.   I  am 

just ,  what  I  am try ing to res ist  is  the path we seem to be 

going down regard ing the t iming o f  the threat  vis-a-v is  the 

appearance here  in  f ront  of  the Commission and the 

absence of  a threat  vis-a-v is  the appl icat ion and the  

in ference to be drawn.    

ADV BALOYI SC :    No,  I  am not  at  in ference stage yet .  

ADV PREMHID :    Okay,  wel l ,  then I  have no concern.  

ADV BALOYI SC :    I  am not  there yet .  

ADV PREMHID :    Then I  have no concern.  20 

ADV BALOYI SC :    I  am at  fact  establ ish ing stage.  

ADV PREMHID :    Before we go there,  potent ia l l y ,  yes.  

ADV BALOYI SC :    Potent ia l l y .   So,  we have establ ished 

page 14 does not  make any reference whatsoever.   So,  th is  

threat  could,  on th is  page a lone,  the source,  the reason fo r  
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the threat  could be anyth ing.   Could be h is membership of  

the ANC, could be h is business associat ions,  any of  that .   

Maybe even the Commission.  

ADV PREMHID :    Yes.   

ADV BALOYI SC :    But  we have no basis on page 14 to l ink 

i t  to  the Commission.   

ADV PREMHID :    Yes,  wel l ,  no expl ic i t  basis to  do so .  

ADV BALOYI SC :    No basis at  a l l .   What  I  am suggest ing is  

there is  no basis at  a l l .   

ADV PREMHID :    No,  but  that  is  where I  need to res ist  that  10 

conclusion,  wi th  a l l  due respect ,  because by the same token 

that  you put  up two other  possib le explanat ions,  h is  

membership of  the ANC and /or  h is  business in terest ,  why is  

the Commission  and the t iming of  the Commission  

seemingly d iscarded by the two a l te rnat ives?  

ADV BALOYI SC :    I  have inc luded the Commission.   I  have 

said to  you i t  may be the Commission,  but  I  have no basis 

to  say i t  is  one or  the other .   There are th ree possib le 

bases f rom what  I  have put  to  you I  have proposed to you.   

There are th ree possib le bases.  20 

ADV PREMHID :    Or more.   We do not  know.   

ADV BALOYI SC :    Absolute ly .  

ADV PREMHID :    Yes,  then we ad idem .   Thank you.  

ADV BALOYI SC :    And then A2,  we have agreed i t  says 

noth ing about ,  i t  does not  help anyth ing.   
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ADV PREMHID :    That  was the at tempted assassinat ion.   

ADV BALOYI SC :    No,  th is  i s  the death,  in  fact ,  o f  Wi tness 

D,  h im being shot .  

ADV PREMHID :    The one at  page 15?  

ADV BALOYI SC :    15,  yes.  

ADV PREMHID :    Yes,  yes,  the apparent  h i t ,  sorry.  

ADV BALOYI SC :    This has noth ing to do wi th being a 

reason,  provid ing  a reason for  your  c l ient  to  fear  appear ing  

before us.  

ADV PREMHID :    Wel l ,  you have heard  me on that  a l ready,  10 

and I  have t r ied  to read that  in  context  fo r  you,  having  

regard to the other  paragraphs in  the af f idavi t  where he 

g ives an explanat ion regard ing how he sees these th ings 

happening,  which  animate h is fears.   So,  factual ly ,  I  accept  

your  correct ion of  the record l ike I  d id  ear l ie r  wi th  

Commissioner Khumalo,  but  wi th  a l l  due respect ,  I  do not  

th ink that  that  de t racts f rom the under ly ing point ,  which is  

that  even i f  he is  misunderstood the correct  facts regard ing 

what  happened in  respect  of  th is  wi tness,  that  is  

nonetheless something that  animates the fear ,  which  20 

t r iggers the in  camera ,  and that  takes us to a 

reasonableness assessment .   So,  I  th ink we are happy then.  

ADV BALOYI SC :    Of  course,  i t  is  up to us to look at  th is  

that  he is  refer r ing to,  f ina l l y ,  to  de termine whether  that  fear  

is  reasonable or  not .   
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ADV PREMHID :    Yes.   

ADV BALOYI SC :    So,  i t  is  not  for  h im to s imply say,  I  am 

animated,  I  am concerned because of  th is ,  and then we 

must  make a decis ion that  favours h im.   

ADV PREMHID :    No,  of  course.  

ADV BALOYI SC :    We have to assess the reasonableness 

of  h is  fear ,  and we can only assess i t  on the basis  of  what  

he is  re ly ing on,  r ight?  

ADV PREMHID :    Yes,  I  accept  that ,  but  may I  just  say that ,  

and I  speak subject  to  correct ion,  but  the answer ing 10 

af f idavi t  does not  make these poin ts about  what  cou ld have 

animated my c l ient 's  fears and says,  oh,  wel l ,  you know,  

you ta lked about  two wi tnesses,  but  actual ly  th is  is  the 

correct  factual  posi t ion.   And so,  inasmuch as,  obviously,  

the Commission needs to correct  the record where there are 

mistakes and app ly i ts  mind to the  issues as they are,  the  

point  that  I  would make is  that  the Commission fa i ls  to  

correct  that  animat ion regard ing the fear .   

ADV BALOYI SC :    Yes,  but  what  a re you saying,  okay,  now 

that  you are saying th is ,  what  are you saying we should do 20 

wi th that?  Just  because the Commission does not  deal  wi th  

i t  in  the way that  you say they have not ,  a re you saying i t  i s  

not  wi th in our  powers to determine on the basis of  what  he 

has p laced before  us?  Because,  le t  me suggest  th is  to  you,  

as I  see i t ,  is  even i f  they had chosen,  the evidence leaders  
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had chosen not  to  answer,  we st i l l  have to determine your 

appl icat ion on the  basis of  the case you made.  

ADV PREMHID :    Absolute ly .   

ADV BALOYI SC :    Yes,  so i t  is  i r re levant .   I t  must  be  

re levant  fo r  purposes of  my engagement  wi th  you.   I t  is  

re levant  fo r  purposes of  you reply ing to Ms  Hassim,  but  fo r  

purposes of  my engagement  wi th  you,  i t  is  i r re levant  that  

they d id not  say what  you are ra is ing now.   What  i s  re levant  

is  your  answer to  what  I  am ra is ing wi th you.   

ADV PREMHID :    Yes,  and may I  just  say that  I  have no 10 

d i f f icu l t y  regard ing the proposi t ion  you put  to  me regard ing  

what  you need to  do.   Absolute ly ,  I  am not  d isagree ing wi th 

that .   A l l  I  am highl ight ing is  that  even h is m istaken 

approach regard ing what  animates h is fear  is  not  rebut ted  

by the Commission as a mistaken basis to  animate the fear .  

ADV BALOYI SC :    Mr Premhid,  we have a few t imes said 

the evidence leaders are wrong in  what  they have said,  so i t  

does not  take them a t iny feather  for  you to say,  we l l ,  they 

are not  saying i t .   As I  say,  you wi l l  rep ly to  her  i f  she t r ies 

to  make them forward.  20 

ADV PREMHID :    I  am sorry,  I  th ink  we are speaking s l ight ly  

past  each other ,  Commissioner,  wi th  a l l  due respect .   

ADV BALOYI SC :    Yes.   

ADV PREMHID :    I  am not  tak ing a p leading point  in  the 

sense that ,  oh,  the answer ing af f idavi t  does not  put  up a  
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rebut t ing vers ion .   Therefore,  on  P lascon Evans,  as the  

Chai r  r ight fu l l y  sa id,  there are ru les that  apply in  a court  

proceeding which do not  apply in  these proceedings.   

ADV BALOYI SC :    Yes.   

ADV PREMHID :    A l l  I  am saying,  insofar  as your 

assessment  of  reasonableness is  concerned and what  

animates the fear ,  is  that  even i f  he was mistaken at  the  

outset  when the appl icat ion was launched,  the Commission,  

who is  in  possess ion of  the t rue facts and the fu l l  facts in  a 

way that  we are  not  necessar i l y  in  possession o f ,  could  10 

have said,  under oath,  here is  some facts that  you need to  

th ink about  regard ing animat ing your fear .   And I  am not  

making the p lead ing point .   What  I  am saying is  that  that  

may have reasonably or  not  reasonably adjusted my c l ient 's  

posi t ion regard ing the in  camera .   And so,  a l l  I  am saying is  

that  where the Commission i t se l f  does not  put  up a  vers ion 

to d isabuse my c l ient  …[intervenes]  

ADV BALOYI SC :    But  what  vers ion could  they poss ib ly  put  

up,  Mr Premhid?  

ADV PREMHID :    Exact ly  the vers ion you put  to  me now,  20 

Commissioner Baloyi .  

ADV BALOYI SC :    I  am not  put t ing –  what  vers ion have I  

put  to  you?  

ADV PREMHID :    You put  to  me,  sor ry,  maybe I  should not  

ca l l  i t  vers ion,  maybe I  should say you put  two facts to  me.  
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I t  is  even st ronger than a vers ion.   One was about  the  

wi tness D or  F or  X or  …[intervenes]  

ADV BALOYI SC :    Mr Pretor ius,  that  he d ied of  su ic ide.  

ADV PREMHID :    Yes,  and then he …[intervenes]  

ADV BALOYI SC :    He was not  a wi tness before us.   

ADV PREMHID :    And then there was the other  

…[intervenes]  

ADV BALOYI SC :    And you are  saying the Commission 

should have said that  in  the i r  answer ing af f idavi t .  

ADV PREMHID :    Wel l ,  i f  they d id say that  in  the answer ing  10 

af f idavi t ,  that  wou ld have g iven us a base  -  that  wou ld have 

g iven us basis for  cause.   And i t  would have inv i ted my 

c l ient  to  respond to that  and maybe then expla in why he is  

nonetheless af ra id to  come and g ive open evidence.  

ADV BALOYI SC :    No,  no,  no.  

ADV PREMHID :    Evidence in  an open session.  

ADV BALOYI SC :    When your c l ient  o r  when a deponent  

makes a l legat ion  in  an af f idavi t  and they say,  these are 

factual  a l legat ions on which I  re ly ,  such as Mr Pretor ius,  he  

d ied,  he was a  wi tness and he came to test i fy  and 20 

subsequent ly  he was k i l led.   Where does he get  i t  f rom?  I t  

is  for  h im to just i fy  that ,  that  s tatement .   I t  d id  not  have to 

take -  there is  no requi rement  that  the opponent  should 

have said,  but  that  is  not  what  happened,  so that  he can 

formulate h is  next  response or  next  posi t ion.   Your c l ient  
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assets,  the deponent  assets as a fact  and the Chai r  sought  

to  engage you,  where do these facts,  the stuf f  that  he is  

a l leg ing,  where does he get  i t  f rom?  

ADV PREMHID :    Yes.   

ADV BALOYI SC :    I t  is  not  open to you,  at  least  f rom 

where I  s i t ,  i t  is  not  open to you to say,  wel l ,  the evidence 

leaders should have to ld us that  he was never a wi tness,  

when i t  is  your  c l ient  who says he was a wi tness and he 

was k i l led because he was a wi tness.   

ADV PREMHID :    Yes,  I  th ink where there  is  a potent ia l  -  10 

where we are potent ia l ly  speaking past  each other ,  is  that  I  

accept  what  you say regard ing  the af f idavi t ,  the contents,  

the accuracy and whatever the case may be.   I  am saying  -  

a l l  I  am saying is  that  in  response to that  and put t ing the  

facts to  me in  the way that  you have,  should nonetheless 

not  resul t  in  my c l ient  not  enjoying a considerat ion of  a l l  the  

other  factors that  he puts up.   

ADV BALOYI SC :    Oh,  that  is  a fa i r  …[intervenes]  

ADV PREMHID :    Yes.   

ADV BALOYI SC :    I f  that  is  what  you are saying,  you do 20 

not  even need to  say i t ,  o f  course,  h is  appl icat ion  wi l l  be 

considered on the  mer i t s .   

ADV PREMHID :    Then we are ad idem .  

ADV BALOYI SC :    Okay,  a l l  r ight ,  le t  me cont inue the 

exerc ise that  I  was doing wi th you.   The next  annexure is  
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A3.   A3 is  a cont inuat ion of  that  Wi tness D,  Mr Van Der  

Merwe 's k i l l i ng.  

ADV PREMHID :    Are you at  page 20?  

ADV BALOYI SC :    Yes.   

ADV PREMHID :    Oh,  sorry,  22,  I  see 22.   

ADV BALOYI SC :    I t  is  a t  22,  I  just  want  conf i rmat ion i t  is  

a  cont inuat ion.   

ADV PREMHID :    Yes,  i t  is  another  ar t ic le  regard ing  

…[intervenes]  

ADV BALOYI SC :    Of  that  same story that  we have now 10 

d iscussed.  

ADV PREMHID :    Yes.   

ADV BALOYI SC :    Okay,  and then the next  one is  at  page 

24,  okay?  

ADV PREMHID :    I  apologise,  yes,  Commissioner .   

ADV BALOYI SC :    A l l  r ight ,  i t  is  a t  page 24.  

ADV PREMHID :    I  am wi th you.  

ADV BALOYI SC :    A l l  r ight ,  i t  s tar ts  of f  wi th :  

  “Tel l  your  every dr iver  i t . ”  

Okay,  and t hen i t  says :  20 

“Tel l  your  every dr iver  i t ,  that  f ight  has 

star ted.   And we wi l l  make sure that  

everywhere,  where there is  that  

company,  we take them out . ”  

So,  there is  a re ference to h is  business there,  which,  and 
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you can correct  me,  which on the face of  i t  seems to be 

threats re lated to h is  business or  emanat ing in  respect  of  

h is  business.   And then the next  one says :  

“Before you appear,  the Commission wi l l  

show you and your i ce boy.   Go to the 

Commission,  we wi l l  s tay behind and take 

care of  your  stuf f . ”  

Now,  for  the f i rs t  t ime there is  ment ion of  the Commission,  

but  in  context  of  the ear l ier  messages,  i t  seems to me that ,  

in  fact ,  the threat  re lates to h is  business af fa i rs .   Because i t  10 

ment ions h is business.  

ADV PREMHID :    Yes,  but  I  wou ld,  I  mean,  wi th a l l  due 

respect ,  we know what  Endumeni  te l ls  us about  how we are  

supposed to in terpret  a document  as a whole and a l l  those 

k inds of  th ings.   And wi th  a l l  due respect ,  we cannot  

in terpret  th is  document  in  iso lat ion f rom two cr i t ica l  

messages that  come af te r  the business being ment ioned,  

which,  what  we say,  g ives colour  and context  to  the ent i re ty 

of  the appl icat ion .   And may I  just  f in ish by  saying th is ,  i s  

even i f  we assume in,  i f  I  assume in your const ruct ion of  the  20 

message that  the f i rs t  two messages are a imed at  

businesses,  what  does i t  mat ter  in  c i rcumstances where the  

subsequent  two messages,  which do not  ment ion the 

business as sure,  are saying,  go to  Madlanga and see what  

happens to you?  



    6 MARCH 2026 – DAY 72 
 

Page 108  o f  180  

 

 

ADV BALOYI SC :    Yes.   

ADV PREMHID :    So,  so I  do not  know whether ,  and I  

…[intervenes]  

ADV BALOYI SC :    So,  they wi l l  go  to Madlanga and we wi l l  

show you and your i ce boy.   So,  so the eyes boy sure ly has 

noth ing to  do wi th coming to the Commission,  because we 

are not  ca l l ing anyone that  is  referred to as ice boy.  

ADV PREMHID :    Wel l ,  that  depends on,  wel l ,  that  depends 

whether  someone you have cal led  is  or  i s  not  an ice boy,  

depending on what  your  f ina l  report  says.   I  mean,  I  do not  10 

know.   I  am not ,  I  am not  going to speculate,  but  I  th ink wi th 

a l l  due respect ,  th is  is  the d i f f icu l ty  I  am having w i th the  

in terpret ive exerc ise,  i s  that  we are p ick ing out  par ts of  the 

message …[intervenes]  

ADV BALOYI SC :    No,  I  am not .   I  am actual ly  saying in  

context .   

ADV PREMHID :    Yes.   

ADV BALOYI SC :    I  do exact ly  what  you say.    

ADV PREMHID :    Ah,  then I  apologise,  i t  might  be me you 

are speaking about  …[intervenes]  20 

ADV BALOYI SC :    And I  am saying in  context ,  I  am unable  

to  say,  in  context ,  where  h is business is  ment ioned,  

somebody e lse is  ment ioned,  and i t  says :  

“Go to the Commission and we wi l l  deal ,  

we wi l l  take care of  you whi le ,  we wi l l  
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s tay behind and take care of  you whi le  

you are at  the Commission. ”  

I  am saying in  context  of ,  in  the context  of  a l l  those 

messages,  in  the  context  of  a l l  those messages,  i t  is  not  

c lear  to  me that ,  in  fact ,  th is  is  a th reat  that  says to h im,  do 

not  go to the Commission.   That  is ,  that  is  what  I  am put t ing  

to you.   

ADV PREMHID :    Wel l ,  no,  I  must  respect fu l ly  d isagree.  

ADV BALOYI SC :    And that  we wi l l  punish you for  going to 

the Commission.  10 

ADV PREMHID :    I  must  respect fu l ly  d isagree.   The last  

message reads,  and I  quote :  

“Before you appear at  the Commission,  

which is  th is  Commission,  we wi l l  show 

you and your i ce boy. ”  

So,  they are saying,  actual ly ,  we are not  going to  wai t  for  

you to doner and sk i t  a f ter  you go to Madlanga,  we are 

going to do i t  beforehand.   And then in  the next  message,  i t  

goes on to say :  

“Go to Madlanga,  we wi l l  s tay behind and 20 

take care of  your  stuf f . ”  

So i t  is ,  we are threatening you before you go there,  and 

then when you go there,  we are going to do more  to you.   

So,  so wi th a l l  due respect ,  i f ,  i f ,  and that  i s  the d i f f icu l t y  

that  I  was having  as to the const ruct ion of  the context .   I  
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th ink i t  is ,  and I  say th is  respect fu l ly ,  a  l i t t le  b i t  a r t i f ic ia l  to  

ident i fy  those two messages,  take them out  and say they 

have noth ing to do wi th the Commission,  but  then ignore  

potent ia l ly  the most  d i rect  threats  which fo l low immediate ly 

thereaf ter .    

 And I  would say respect fu l l y ,  g ive  context  to  what  

those two other  messages are about .   The target ing of  the 

business is ,  is  that  might  be how the threat  mani fests,  is  

that  we are not ,  we might  not  necessar i l y  going to come and 

shoot  you,  but  we are going to  go to your  of f i ces and shoot 10 

your employees or  burn your of f ices down.   That  is  the  

context  that  we are ta lk ing about .   And that  is  how the  

deponent  te l ls  you under oath,  he understands the threat .  

ADV BALOYI SC :    A l l  r ight ,  le t  us,  I  do need to move i t  

a long.   Then le t  us go to the supp lementary af f idavi t ,  page 

60.   And then why do you say that  has to do w i th the  

Commission?  We have got  a p ic ture of  three people who 

say,  I  th ink in  the  af f idavi t  you say,  I  cannot  qui te  see,  and 

i t  is  real l y  more my eyesight  than anyth ing.   But  I  th ink the,  

the wi tness says the T -shi r ts  say he must  fa l l ,  Carr im must  20 

fa l l .   Why do you say that  has to do wi th h im appear ing  

before the Commission?  

ADV PREMHID :    Sorry,  I  am apologis ing ,  Commissioner  

Baloyi  …[intervenes]  

ADV BALOYI SC :    Page 60.  
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ADV PREMHID :    Would you g ive me a moment?  

ADV BALOYI SC :    Yes,  page 60,  supplementary.   And then 

thei r  a l legat ion is  at  page 53,  paragraph 5.   

ADV PREMHID :    Yes,  thank you,  Commissioner.  

ADV BALOYI SC :    And again,  i t  is  a  message sent  to  h is  

business manager .   On your paragraph 5,  i t  says :  

“On 22,  my opera t ions manager received 

these p ictures. ”  

So,  they were not  sent  to  h im,  they were sent  to  h is  

business manager  and,  but  that  is  a l l  he says :  10 

“ Ind iv iduals wear ing T -shi r ts  wi th  

s logans,  Sule iman must  fa l l  and h is  

business must  c lose. ”  

My quest ion is ,  why do you say th is  has to do w i th h im 

appear ing before the Commission?  

ADV PREMHID :    Wel l ,  I  mean,  you have heard me a l ready 

about  the t iming of  these threats and when they ar ise.   And 

you have heard me a l ready about  the log ic of  the absence 

of  the th reat  before the urgent  appl icat ion is  what  I  would 

re ly  on to say about  the presence of  the threats af ter  the  20 

f i rs t  appearance on the 6 t h  o f  February.   And the par t i cu lar  

s logan which we looked over  i s  no t  just  any s logan,  i t  is  a  

s logan that  i s  sa id to  say,  Sule iman must  fa l l .   And i f  you 

have page 60 in  f ront  of  you,  wh ich is  the p icture  of  the  

three balaclava ind iv iduals .   
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ADV BALOYI SC :    Yes.   

ADV PREMHID :    I  do not  know,  I  can make out  the  

ind iv idual  on the  far  le f t -hand s ide who is  got  h is  head 

bowed down,  i f  you look at  the square on h is T -shi r t  and 

towards the bot tom r ight -hand corner  of  the square,  I  can 

read that  that  says,  Sule iman must  fa l l .   

ADV BALOYI SC :    Yes,  now I  am not  quar re l l ing wi th that .  

ADV PREMHID :    No,  no,  I  know.   A l l  I  am point ing  out  i s  

that  for  the purposes of  context  as regards to t iming,  that  is  

the basis upon which the l ink is  made to the Commission.   10 

The shi r t  does not  obviously say,  go to the Commiss ion and 

then you wi l l  fa l l  or  anyth ing o f  that  k ind,  but  I  am 

answer ing  your quest ion in  the context  of  what  i s  th is  l ink  or  

how does he understand th is  l ink,  and that  i s  the vers ion  

that  he is  put t ing ,  is  that  a l l  o f  these th ings emanate af te r  

the 6 t h  o f  February,  and that  is  why he,  reasonably in  h is  

v iew,  understands that  to  be the basis of  the threats.   I t  is  

the appearance at  the Commission.   

ADV BALOYI SC :    Yes,  but  can we a lso agree that ,  I  mean,  

he says these ind iv iduals are  making gestures of  a  20 

threatening nature,  what  do you consider  there  in  that  

p ic ture as a one,  because that  is  where he is  making 

reference?  What  do you see as gestures of  a  threatening 

nature there,  whatever  the th reat  is  about?  

ADV PREMHID :    I  mean,  I  am not  going to g ive evidence.  
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ADV BALOYI SC :    I  am not  being facet ious.   

ADV PREMHID :    I  am not  suggest ing that  e i ther .   

ADV BALOYI SC :    You do accept  that  we have to make a  

decis ion based on the facts and evidence that  have been 

p laced before us.   

ADV PREMHID :    Yes,  absolute ly .   

ADV BALOYI SC :    So,  I  would not  want  h im to say the 

Commission d isregarded evidence that  showed threatening 

gestures.    

ADV PREMHID :    No,  but  that  is  why I  am saying what  he 10 

should  have probably done is  he should have said,  l ike  the 

suf f i c iency d iscussion I  was having ear l ie r  wi th  the Chai r  

about  ident i f y ing potent ia l  sources of  threats,  is  maybe he 

should have said ,  in  p ic tu re 1,  th is  person has got  a f is t  

ra ised,  and that  means X,  o r  in  p ic tu re 2,  and so on and so 

for th.    

 That  explanat ion is  not  there,  and that  is  what  i t  is  

on the papers.   I  am not  going to  g ive an assessment  of  

what  i s  th reatening or  what  is  not  threatening.   That  is  not  

my ro le to  p lay here in  f ront  of  you.   So,  I  can accept  that  20 

there is  an absence,  perhaps,  or  a d isconnect  between what  

is  s tated in  the  af f idavi t  and what  you have got  in  the 

p ictures and what  the Commissioner is  reasonably put t ing  

to me.  

ADV BALOYI SC :    Yes.   
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ADV PREMHID :    I  cannot  take i t  fu r ther  than that .  

ADV BALOYI SC :    A l l  r ight ,  I  understand.   And then last ly ,  

the last  annexure is  at  page 63.   

ADV PREMHID :    I  am wi th you.  

ADV BALOYI SC :    He says:  

“You are tak ing  chances.   We are af ter  

you.   We are go ing to burn your  p lace.   

You can run,  but  cannot  h ide,  bro .   We 

wi l l  make sure we deal  heavi ly  wi th  your 

fami ly . ”  10 

On the face of  i t ,  again,  on the face of  i t ,  there is  no l ink to  

the Commission on the face of  i t .  

ADV PREMHID :    You have heard  me a l ready.   Subject  to  

that  same caveat .   

ADV BALOYI SC :    Yes,  I  know.  

ADV PREMHID :    Then,  of  course,  I  must  accept  that .  

ADV BALOYI SC :    Okay,  a l l  r ight .   

CHAIRPERSON :    I  not iced that  Commissioner Ba loyi  d id  

not  read the midd le text .    

ADV BALOYI SC :    I  am a lady.  20 

CHAIRPERSON :    Exact ly  as i t  is .   

ADV BALOYI SC :    I  am a lady.  

ADV PREMHID :    I  hope that  is  not  an inv i ta t ion f rom 

Commissioner  Baloyi  for  me to read i t  out  and not  be a lady.   

But  le t  us just  say that  the threats ,  such as they are,  use 
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ra ther  co lour fu l  and robust  language that  we,  as members 

of  the noble profession,  might  not  be used to saying in  open 

court ,  but  potent ia l ly  about  each o ther ,  behind each other 's  

backs.   I  am not  cer ta in.   But  yes.    

 But  I  would say that  the use of  these words is  

ind icat ive of  a  context .   The use of  the language and the 

threats as they are being made are ind icat ive of  a  context .   

Admi t ted ly,  Commissioner Baloyi ,  your  posi t ion  is  that  

absent  the d i rect  l ink to  the Commission,  you are in  doubt  

about  that  context .   And my response to you is  to  say,  wel l ,  10 

read i t  chronologica l l y ,  what  happens f rom the 6 t h .   And that  

is  how you understand the context .   That  is  how I  would put  

i t .  

ADV BALOYI SC :    Maybe last ly  f rom me,  then.   We have 

seen h is  statement  to  the Commission.   I s  i t  i r re levant  to  

our  determinat ion  of  th is  appl icat ion that  i f  we fo rm the v iew  

-  le t  me formulate i t  d i f ferent ly ,  as an i f  quest ion.   I f  our  

v iew of  the statement  is  that  i t  does not  impl icate anyone,  i f  

that  is  our  v iew of  that  s tatement ,  and so we have no 

expectat ion that  when he comes to test i fy ,  he wi l l  impl icate  20 

anybody,  we do not  have that  expectat ion.   I f  we d id not  

have that  expectat ion because h is statement ,  we form a  

par t icu lar  v iew about  i t ,  is  that  i r re levant  to  our  

considerat ion of  th is  appl icat ion?  

ADV PREMHID :    No,  i t  i s  re levant .   L ike I  was debat ing 
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wi th  the Chai r  ear l ier ,  i t  is  re levant  in  the basket  of  factors,  

what  weight  you at t r ibute to  that  might  sway i t  one way,  or  

you might  say i t  is  insuf f ic ient  weight  and i t  sways i t  the 

other  way.   So,  i t  is  not  i r re levant .   I t  is  re levant ,  but  i t  is  

not  the sole determiner  of  the app l icat ion fo r  in  camera on 

the mer i t s .   So,  I  accept  that .   

ADV BALOYI SC :    Thank you.   Thank you,  Mr Premhid.   

ADV PREMHID :    Thank you,  Commissioner Baloyi .   

ADV KHUMALO SC :    Mr Premhid ,  I  am going to be  br ie f .   I  

th ink you have accepted that  prayer  3 and 4 have to be  10 

modi f ied.   In  the i r  current  fo rm,  there is  a problem.  

ADV PREMHID :    Absolute ly .   

ADV KHUMALO SC :    Yes,  and in  prayer  3,  you accept  that  

your  c l ient  i s  coming to test i f y  next  week?  

ADV PREMHID :    Yes,  absolute ly .   Unless you decide  

otherwise,  he is  going to be here.   

ADV KHUMALO SC :    No,  no,  not  here.   We are not  there  

yet .   He is  coming to test i fy ,  not  here yet .   

ADV PREMHID :    You know,  …[intervenes]  

ADV KHUMALO SC :    You know in pr inc ip le,  then I  f ind that  20 

he is  going to be  g iv ing evidence next  week.   Unless you 

abandon your app l icat ion.  

ADV PREMHID :    No,  I  accept  that .   I  accept  that .   

ADV KHUMALO SC :    So,  whoever is  threatening h im then 

knows that  he is  coming to test i f y  because your app l icat ion  
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says he is  going to the Commission .  

ADV PREMHID :    No,  sure.   And I  mean,  they would have 

known that  f rom the very least  on the 6 t h  o f  February when 

the order  was read out  on the  record and the dates  were  

speci f ied.   So,  yes.  

ADV KHUMALO SC :    And a l l  the WhatsApp texts that  

Commissioner  Ba loy i  has taken you to re late to  h im,  or  at  

least  some of  them, to  h im coming to test i fy  at  the  

Commission,  correct?  

ADV PREMHID :    Yes,  yes.   I  mean,  Commissioner Balo y i  10 

and I  d isagree about ,  and seemingly d isagree about  

whether  the ones that  do not  a re l inked to the Commission  

or  not .   But  in  my const ruct ion of  those messages,  in  h is  

vers ion,  that  is  exact ly  the point .  

ADV KHUMALO SC :    And h is ident i ty  is  a l ready known.   I  

mean,  h is  face is  a l l  over  the media .  

ADV PREMHID :    Yes,  yes.  

ADV KHUMALO SC :    He was here the other  day,  I  th ink i t  

was the 6 t h ,  so everybody saw him.   

ADV PREMHID :    Yes.   20 

ADV KHUMALO SC :    Now,  here is  my problem.   Accept ing 

that  those are the facts,  what  then just i f ies h is  ev idence 

being in  camera?  

ADV PREMHID :    Wel l ,  I  mean,  I  th ink that  is  a  –  i f  you 

approach i t  f rom the perspect ive of  the horse  has  bol ted,  
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then there is  no answer to  that .   

ADV KHUMALO SC :    Because here is  the threat .   The 

threat  is  they do not  want  h im to go to the Commission.  

ADV PREMHID :    Yes.   

ADV KHUMALO SC :    But  he is  coming to the Commission.  

ADV PREMHID :    Yes.   

ADV KHUMALO SC :    So that  threat  becomes i r re levant  

because he is  coming anyway.  

ADV PREMHID :    I  am not  sure you can say that  i t  becomes 

i r re levant  because i f  they make good on the th reat  when he 10 

comes here to the  Commission,  then that  i s  indeed very 

re levant .   What  I  am t ry ing  to engage you on,  

Commissioner,  wi th  a l l  due respect ,  is  that  i t  might  a l l  be 

known,  and the date was a l ready known,  might  render the 

appl icat ion f rom a  st r ic t  legal  sense moot  i f  we were in  f ront  

of  the High Court .    

 But  we a lso know that  the High Court  has in terests  

of  just ice jur isd ict ion to nonethe less grant  re l ie f ,  even 

potent ia l ly  impract ica l  re l ie f ,  but  nonetheless grant  the  

re l ie f  where the in terests of  just ice are sat is f ied.   So,  i t  is  20 

not  i r re levant  wi th  a l l  due respect .   I t  is  s t i l l  re levant  for  

determinat ion because even though on the facts i t  might  be  

quote unquote moot ,  you are st i l l ,  I  would argue,  you s i t t ing  

as the Commission,  a re st i l l  c lo thed wi th your in te rests of  

just ice jur isd ict ion that  might  resu l t  in  you g iv ing some or  
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o ther  order  that  my c l ient  may or  may not  benef i t  f rom on 

the facts.   That  is  the d i f f icu l t y  we are in .  

ADV KHUMALO SC :    What  does i t  achieve,  h im g iv ing 

evidence in  camera?  I  mean,  you must  look at  th is  th ing 

the other  way.   I f  people are threatening h im because they 

are scared that  when he comes to the Commission,  he is 

going to say th ings that  may cause d i f f icu l t ies for  them, i t  is  

even worse i f  he is  g iv ing evidence in  camera  because now 

i t  means they know he is  going  to the Commission.   They 

know he is  going to g ive evidence,  but  because they do not  10 

hear that ,  then he might  have said something which actual ly  

causes them di f f icu l t y .  

ADV PREMHID :    Wi th a l l  due respect ,  I  th ink that  is  being  

a b i t  g l ib  and tha t  is  actual ly  expect ing my wi tness to take 

h is l i fe  in to h is  own hands and to come and defy the people 

who are th reatening h im to defy the Commission by  hur t ing 

h im e i ther  before or  af te r  that  ev idence.   I  th ink i t  i s  

perhaps too st rong a stance to take to say to a wi tness who 

comes to you and says,  I  am concerned about  my safety.    

 I  am concerned that  I  and my fami ly  and my 20 

businesses are going to be pre judiced and damaged and 

dest royed or  k i l led in  the way that  these messages 

reference,  and then for  the response to be,  wel l ,  come and 

say i t  a l l  in  the  open l ight ,  in  the,  what  is  that  famous 

phrase that  sunshine wi l l  d is in fect  a l l ,  you know,  
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mal feasance or  whatever  the case is ,  where h is doing so is  

the very th ing tha t  may cause the harm to befa l l  h im.   That  

is  the point .   

ADV KHUMALO SC :    Mr Premhid,  I  sa id you must  accept  

as a fact  that  the  threats are there and take i t  f rom there.   

So le t  us accept  as a fact  that  the threats are there and 

accept  as a fact  that  he is  coming to test i fy  anyway.  

ADV PREMHID :    Yes.   

ADV KHUMALO SC :    I t  may or  may not  be here,  but  he wi l l  

be test i f y ing anyway.   10 

ADV PREMHID :    Yes.   

ADV KHUMALO SC :    My s imple point  is ,  why does i t  have 

to be i n  camera  i f  he is  coming to test i f y?  I  would 

understand i f  you said there are  th ings that  he is  going to  

say that  cannot  be heard in  publ ic  because i f  they were 

heard in  publ ic ,  he would be in  danger.   But  you are not  

saying that .   So,  I  am st i l l  a t  a  loss  as regards why h is  

ev idence needs to be in  camera .    

 Wel l ,  I  have accepted that  there  are th reats,  but  

because he is  going to g ive evidence anyway,  and he is  not  20 

going to ta i lo r  h is  ev idence depending on whether  i t  is  i n  

camera  or  not  in  camera ,  you d id not  make that  case.   That  

is  why I  am st i l l  a t  a  loss as regards why the evidence must  

be i n  camera .   Because I  have accepted that  there are  

threats.   Nobody d isputes that .   Nobody says they are not  
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credib le.   But  because he is  coming to test i fy  anyway,  I  do 

not  understand why evidence must  be in  camera  and I  do 

not  see i t  in  the papers.   

ADV PREMHID :    I  th ink,  wi th  a l l  due respect ,  

Commissioner Khumalo ,  I  th ink I  have g iven that  response 

a l ready and I  am at  r isk of  potent ia l ly  repeat ing mysel f .   But  

the top- level  notes that  I  am going to g ive to you,  so as to  

not  be accused of  fa i l ing to answer your quest ion,  is  

number 1,  i t  is  the fact  o f  the th reats,  which we say is  a 

st ronger factor  that  weighs more than what  the  10 

Commissioner has put  to  me.    

ADV KHUMALO SC :    Can I  just  s top you.   They do not  go  

away whether  or  not  he test i f ies in  camera  or  in  person.   

ADV PREMHID :    Yes.   

ADV KHUMALO SC :    And that  was my point .   Because the  

threats are a l ready there.  

ADV PREMHID :    Yes.   

ADV KHUMALO SC :    Whether  he  test i f ies in  camera  o r  in  

person,  they do not  go away.   

ADV PREMHID :    Yes.   20 

ADV KHUMALO SC :    So,  my s imple quest ion is ,  why then 

must  the evidence be in  camera?  

ADV PREMHID :    But  that  leads me to the second point ,  

which is  what  I  was going to say,  i s  that  that  then takes the 

at t i tude f rom the Commission that  he must  come here and 
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take h is chances.   And wi th a l l  due respect ,  I  th ink that  is  a 

pret ty  d i f f i cu l t  posi t ion fo r  my c l ient  to  be  in ,  in  

c i rcumstances where he says to  the Commission,  I  am 

coming to you to prevent  the possib le threat  f rom 

mater ia l is ing.   The th reats are there,  and the  Commission 's  

response then is  to  say,  wel l ,  everybody knows as i t  is ,  

come and g ive the evidence and see what  happens.    

 And that  is  real ly ,  i t  is  an,  actual ly  i t  bo i ls  down to  

an equi ty  and value judgement  to  be made by the  

Commission as to whether  or  not  in  l ight  of  those threats 10 

that  you yoursel f ,  Commissioner Khumalo,  say to  me you 

accept  as factual ly  ex ist ing,  should be decreased in  the i r  

purchase because of  a l l  these issues that  we have been 

debat ing today.   And our  respect fu l  submission is  that  that  

should  not  be the case,  because in  exerc is ing your  

d iscret ion,  that  the factual  ex istence of  those threats is  

something that  should weigh heavi ly  on you in  making your  

decis ion.  

ADV KHUMALO SC :    I  wi l l  accept  that  as your best  answer.  

ADV PREMHID :    That  is  the th i rd t ime 's the charm.  20 

CHAIRPERSON :    May counsel  p lease just  g ive  us a 

moment .   Yes,  Ms Hassim ,  do you want  to  star t  now,  or  i s  i t  

not  best  perhaps to star t  when we come back af ter  lunch at  

2 pm? 

ADV HASSIM SC :    Chai r ,  may I  just  consul t  wi th  my,  
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because there is  another  …[incomplete] .   Chai r  tha t  would 

be preferable,  because i t  is  a lso t ime fo r  Fr iday prayers.  

CHAIRPERSON :    A l l  r ight .  

ADV HASSIM SC :    Thank you.  

CHAIRPERSON :    Let  us  adjourn  and resume at  2 pm.   

Thank you.  

INQUIRY ADJOURNS 

INQUIRY RESUMES  

CHAIRPERSON :    Ms Hassim.   

ADV HASSIM SC :    Thank you,  Cha i r .   The engagement  wi th  10 

my learned f r iend  f rom the panel  has rendered most  of  my 

task here redundant ,  I  th ink ,  but  I  wi l l  do my best  to  cover  

what  I  wanted to cover and not  dwel l  on some aspects that  

have been a l ready fu l l y  canvassed wi th my learned f r iend .    

 So,  Chai r ,  what  I  propose to do is  to  address the  

fo l lowing in  my submissions to the  Commission .   The f i rs t  is  

the legal  f ramework.   The second is  the reason why 

grant ing the appl icat ion in  the par t icu la r  c i rcumstances of  

th is  case is  not  just i f ied ,  and in  shor t ,  what  I  submi t  to  the  

Commission  is  that  an in -camera hear ing wi l l  not  of fer  the  20 

protect ion or  remove the threat  that  Mr Carr im seeks f rom 

having th is  appl icat ion granted .   And the th i rd i s  to  propose 

an a l ternat ive course that  may have bet ter  p rotect ion,  

perhaps,  for  Mr Carr im than an in -camera appl icat ion .  

 So,  Chai r ,  le t  me f i rs t  say that  a l though my learned 



    6 MARCH 2026 – DAY 72 
 

Page 124  o f  180  

 

 

f r iend was a b i t  d ismissive about  the at t i tude of  the  

evidence leaders to  th is  appl icat ion,  we,  in  fact ,  take qui te  

ser iously requests for  in -camera evidence .   We have moved 

appl icat ions before you in  the past  in  c i rcumstances where 

the facts were more cogent  than in  th is  case.   And even 

there,  the Commission  has not  g ranted our  appl icat ion in  

the terms that  we sought .   So even though there were in -

camera wi tnesses,  they were par t ia l ly  in -camera,  which  was 

not  the in i t ia l  request  that  was sought  fo r  those wi tnesses .   

And I  wi l l  come back to that ,  but  we moved those 10 

appl icat ions because we take ser iously th reats to  

wi tnesses.    

 So the star t ing point  is  the lega l  f ramework and 

Sect ion 4  of  the  Commission 's Act ,  which  governs these 

proceedings.   And what  Sect ion 4  makes very c lear  is  that  

a l l  the evidence and addresses heard by the Commission  

shal l  be heard in  publ ic .   That  is  the f i rs t  th ing to say about  

the Commission 's  Act .   

 That  s tatutory requi rement  is  g iven ef fect  in  the  

ru les of  the Commission ,  which states that  hear ings of  the  20 

Commission  wi l l  be held in  publ ic .   Rule 4 a lso expressly  

recognizes that  there  may be c i rcumstances in  which  i t  is  

appropr ia te for  hear ings to be conducted in  camera.   The 

quest ion is  whether  these are the appropr ia te  

c i rcumstances ,  and accord ing to Rule 9.2 of  the ru les of  
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th is  Commission ,  that  determinat ion l ies in  the d iscret ion of  

the Chai r .    

 My learned f r iend refers to  a ser ies of  judgments,  

inc luding what  we cal l  the Maset l ha  judgment ,  SABC versus 

NDPP and others ,  and the proposi t ions there for  when 

rest r i c t ions on openness is  appropr ia te are wel l  

establ ished.   But  they do not  do the work fo r  Mr Carr im in  

th is  appl icat ion .   The proceedings,  and for  severa l  reasons,  

and i t  is  importan t  to  say that  the proceedings here  do not  

concern the same k ind of  l i t igat ion ,  in ter -par ty l i t iga t ion,  in  10 

which there is  a l i s .   I t  is  a  publ ic  Commission  of  Inqui ry,  

and that  is  re levant  when tak ing in to account  the weighing 

up and the balancing exerc ise tha t  comes once a threat  i s  

establ ished,  because the purpose of  a Commission  of  

Inqui ry is  not  only to  invest igate and to fact  f ind .   I t  serves 

an important  addi t ional  purpose,  and that  is  of  publ ic  

accountabi l i t y  in  a mat ter  of  h igh publ ic  in terest .  

 And fo r  that  p roposi t ion,  Commissioners,  I  wi l l  c i te  

two author i t ies .   The f i rs t  i s  the Min ister  of  Pol ice versus 

the Premier  of  the Western Cape ,  and that  is  to  be found at  20 

2014(1)  SA,  1 (CC) and the speci f ic  paragraph that  

establ ishes th is  i s  paragraph 45.   I t  developed the  SAFU 

Judgment ,  and i t  emphasized that  a Commission 's  ro le is  

not  exhausted by merely advis ing the execut ive  or  the  

President  in  th is  case,  but  that  in  addi t ion to doing  that ,  a  
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Commission  may serve,  and in  the language of  that  

judgment ,  a  deeper publ ic  purpose,  especia l l y  in  t imes of  

widespread publ ic  d isquiet .    

 The second author i ty  is  the case of  Secretary of  the  

Judic ia l  Commiss ion  of  Inqui ry in to A l legat ions of  State 

Capture versus Zuma and that  is  to  be found in  the  South  

Af r ican Law Reports,  2021 (5)  1 (CC) at  paragraph 5 in  

par t icu lar ,  where there,  what  the court  sa id,  again,  is  that  in  

addi t ion to the advisory and recommendat ion and pol icy  

advis ing funct ion of  a  Commission ,  i t  a lso serves a purpose 10 

of  having a publ ic  inqui ry in  respect  of  mat ters of  h igh 

publ ic  concern .   And the court  sa id the purpose of  a publ ic  

hear ing there is  to  restore publ ic  conf idence in  the  

inst i tu t ion  in  which  the mat ter  that  caused concern arose,  

which is  very s imi lar  to  what  th is  Commission  is  deal ing 

wi th .   The object ive,  sa id the court ,  is  to  reveal  the t ruth to  

the publ ic  per ta in ing to the mat ter  that  g ives r i se to  the 

publ ic  concern.  

 So that  context  in  which th is  Commission  s i t s  is  

important  in  assessing whether  appropr ia te c i rcumstances 20 

prevai l  fo r ,  that  just i fy  the grant ing of  the appl icat ion  that  is  

brought  today .   Against  that  backdrop ,  that  legal  backdrop 

of  that  legal  f ramework,  le t  me say then that  the fac ts here 

do not  warrant  an  in -camera appl icat ion .    

 The appl icant  b r ings the appl icat ion on the basis  
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that  he fears for  h is  safety.   In  fact ,  he goes fur ther  than 

that .   He ta lks  about  the safe ty of  more than 1,500 

employees.   He says,  i f  he test i f ies  in  publ ic ,  that  is  the 

r isk.   He has a lso  referred,  apart  f rom the threats that  he is  

received,  he refers to  the  backdrop of  two wi tnesses,  but  we 

have now covered that  extensive ly th is  morning and i t  was 

one wi tness that  was k i l led .   The second,  Mr Pretor ius,  was 

not  a wi tness before th is  Commiss ion .   And of  course,  the 

invest igat ion is  s t i l l  ongoing as to the c i rcumstances of  the 

assassinat ion of  Wi tness D  and so that  is  been covered 10 

again extensive ly.  

 I  am not  going to get  in to deta i l  about  that ,  but  i t  is  

important ,  again,  in  weighing up what  th is  appl icat ion rests,  

the grounds upon which th is  appl icat ion  rests .   Mr  Carr im 

at taches text  messages that  he has received f rom unknown 

numbers,  which appear to  be threatening .   We do not  know 

the context ,  fur ther  context  of  those text  messages.   We do 

not  know what  the potent ia l  sources are of  those text  

messages.   We do not  know whether  there is  anyth ing that  

is ,  you know,  whether  there is  any host i l i ty  o r  d ispute or  20 

that  is  happening wi th in Mr Carr im 's workplace that  may 

g ive r i se to  th is .   We do not  know what  the source of  the 

threats are.  

 But  that  there are  threats on the face of  i t  appear to  

be c lear .   They are at tached to h is  appl icat ion .   So we are 
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not  d ismissive of  that  and my submissions to the  

Commission  should not  be misunderstood as being a  

d ismissive of  the  concerns ra ised by Mr Carr im.   But  the 

real i ty  i s  that  the re l ie f  that  Mr Carr im seeks is  not  going to  

assist  h im.    

 The real i ty  i s  that  Mr Carr im  is  known to the publ ic .   

His appl icat ion in  the High Court  to  delay h is appearance 

before th is  Commission  was widely broadcast .   He then 

appeared before  th is  Commission  in  order  to  secure a  

postponement  by  agreement .   Those proceedings were 10 

widely broadcast .   In  those open proceedings,  the  

Commission  issued a ru l ing  that  Mr Carr im is  to  be present  

on the 9 t h  and 10 t h  o f  March for  the  purposes of  lead ing h is  

ev idence,  provid ing h is vers ion that  he wishes to p lace 

before the Commission ,  and to  be quest ioned in  re lat ion to  

h is  ev idence,  par t icu la r ly  on a l legat ions that  have been 

made by other  wi tnesses tha t  have come to the 

Commission .    

 Now,  and le t  me say th is ,  in  the answer ing af f idavi t  

a t  paragraph 5.1 ,  i t  sets out  a sample of  nat iona l  media 20 

coverage in  which Mr Carr im 's name and p ictures are  

d isp layed and that  i s  in  re lat ion to the High Court  

appl icat ion.    

 In  paragraph 5.2  of  the answer ing af f idavi t ,  there  

are examples of  widespread coverage that  Mr Carr im wi l l  be  
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test i fy ing on 9 and 10 March,  and those examples inc lude 

v isual  images of  Mr Carr im 's face.   So there is  no secrecy 

at  a l l  that  i t  wi l l  be Mr Carr im who wi l l  be test i fy ing in  the  

Commission  on 9 and 10 March .    

 What  Mr Carr im says in  h is  supplementary  af f idavi t ,  

though,  is  the fo l lowing.   He says:  

 “ I f  my in -camera re l ie f  is  granted,  at  

best ,  the makers  of  these threats  wi l l  

s imply not  know when,  i f ,  or  how I  g ive 

evidence,  as the  very fact  o f  my doing 10 

so wi l l  be sealed . ”  

 And,  Chai r ,  that  is  to  be found at  page 55 of  the  

paginated p lead ings bundle,  paragraph 9.2 of  the  

supplementary af f idavi t ,  roughly hal fway down that  

paragraph.   

 And I  want  to  emphasize th is .   What  he says is  that  

the makers of  the threats wi l l  not  know when,  i f ,  or  how I  

gave evidence,  as the very fact  o f  my doing so  wi l l  be 

sealed.   But  that  is  not  cor rect .   F i rs t  o f  a l l ,  i t  i s  known.   I t  

is  known when he wi l l  be test i fy ing,  and i t  i s  known widely,  20 

as we have set  ou t  in  the answer ing  af f idavi t .    

 Second,  Mr Carr im accepts in  h is  not ice of  mot ion  

that  he wi l l  test i fy ,  and as my learned f r iend has said  ear l ier  

th is  morning,  i t  is  accepted that  he wi l l  test i fy  9 and 10 

March,  and so in  the not ice of  mot ion,  the paragraph 3,  
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what  paragraph 3  requi res is  just  that  the hear ing is  held in  

camera on those days.  

 Thi rd,  i t  is  not  a t  a l l  a  g iven tha t  that  in -camera 

hear ing or  that  c losed session wi l l  protect  the wi tness .   In  

fact ,  i t  may make h im more vulnerable,  s ince those who are 

threatening h im may assume that  he has impl icated them or  

g iven evidence problemat ic  to  them when he has not .   So 

secrecy can actual ly  ampl i fy  a wi tness 's vu lnerabi l i ty  by  

s ignal l ing  that  the wi tness is  except ional  o r  h idden,  and i t  

may just  fue l  speculat ion and target ing rather  than quel l  10 

speculat ion or  th reats.  

 My learned f r iend said just  test i f y ing at  a l l  is  a  r isk,  

something to that  ef fect ,  and I  am not  sure  that  I  

understood i t  fu l ly ,  but  again,  that  does not  assist ,  because 

what  we do know is  that  Mr Carr im is  not  saying that  he  wi l l  

not  come to test i f y .   He wi l l  come to test i fy .   A l l  he asks is  

that  i t  should be made in  camera,  but  not  d isc los ing h is  

face or  h is  vo ice is  a pract ica l l y  fu t i le  measure because h is  

vo ice and h is face is  so wel l  d isc losed.  

 And I  must  say that  Mr Carr im  has not  ra ised 20 

conf ident ia l i t y  or  t r ied to asser t  conf ident ia l i ty  over  h is  

in tended evidence as a ground upon which an in -camera 

hear ing is  war ranted,  so we are  only deal ing w i th the 

quest ion of  the threats .   And I  say that  he  has not  ra ised 

that  because i t  is  not  ra ised on the papers,  but  a lso 
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because when one has regard  to the statement ,  and 

a l though Mr Carr im repeatedly refused to comply wi th th is  

Commission 's ru l ing on 6  Feb that  a wr i t ten statement  be 

provided by 27 February,  he has now f i led i t ,  and noth ing in  

that  s tatement  appears to  p lace the wi tness at  r i sk through 

exposure of  th i rd par t ies in  any wrongdoing .    

 The contents of  the statement  do not  d isc lose any 

in format ion that  was not  a l ready d isc losed in  a publ ic  

set t ing before the High Court ,  so  there real ly  wi l l  be no 

pract ica l  purpose served by an in -camera hear ing,  and the 10 

threat  wi l l  not  be removed by an in -camera hear ing ,  the 

threat ,  such as i t  is  that  we have been,  that  has been put  up 

in  the text  messages,  and  we assume,  I  am assuming for  

the purposes of  my argument  that  those are credib le 

threats .    

 Now,  wi th regard to the o ther  in -camera 

appl icat ions,  there have been e ight  wi tnesses who have 

appl ied to g ive ev idence in  camera before th is  Commission .   

A l l  but  one of  these wi tnesses were requi red to test i fy  only  

par t ia l l y  in  camera.   That  i s ,  in  publ ic  session,  w i th  only 20 

thei r  faces concealed .   The grounds advanced by those 

wi tnesses in  the i r  appl icat ions were e i ther  that  d isc los ing,  

test i fy ing in  open session would r i sk compromis ing ongoing 

cr iminal  invest igat ions,  or  ser ious r i sks to  the i r  physica l  

safety .    
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 The reason fo r  conceal ing the  faces of  those 

wi tnesses was because they were a lso in  wi tness 

protect ion,  and thei r  fac ia l  ident i f icat ion would have 

rendered the wi tness protect ion measures inef fec t ive and 

would have mater ia l ly  jeopard ized thei r  safety.   The i r  faces 

were not  known to the publ ic ,  those wi tnesses,  unl ike Mr 

Carr im.    

 Here,  h is  ident i t y  and appearance are a l ready in  

the publ ic  domain ,  as is  apparent  f rom the extensive  media 

coverage annexed to the answer ing af f idavi t .   Mask ing the 10 

wi tness 's face would therefore serve no pract ica l  p ro tect ive  

purpose.  

 So in  those c i rcumstances,  even a  par t ia l  in -camera 

hear ing would be devoid of  a  rat ional  foundat ion and cannot  

be just i f ied on the facts before the Commission .   So in 

these c i rcumstances,  Chai r ,  in  the c i rcumstances of  the 

a l ready publ ic  l i t igat ion that  took p lace before coming to the  

Commission ,  and then the publ ic  appearance before th is  

Commission  on the 6 t h  o f  February,  one is  hard -pressed to 

understand how another  two days of  publ ic  process wi l l  20 

increase the r isk to  the wi tness .    

 I t  is  t rue that  there  is  publ ic  a t tent ion on the  

proceedings of  th is  Commission .   By thei r  nature,  a l l  

Commissions establ ished under the Act  are requi red to be  

publ ic  as a defaul t  posi t ion .   A l l  the wi tnesses who have 
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test i f ied in  open session in  th is  Commission  have had to 

deal  wi th  th is  at  great  personal  d iscomfor t .   Having regard  

to what  I  have said about  the publ ic  knowledge of  the 

wi tness 's ident i ty  and the dates for  h is  ev idence  there is  no  

reason to pr iv i lege th is  wi tness by shie ld ing h im f rom publ ic  

v iew,  and there is  been no argument  that  can be susta ined 

on the founding af f idavi t  or  the  supplementary af f idavi t  

before the Commission  that  the  in -camera hear ing would  

provide protect ion .   As I  sa id,  I  th ink i t  may have the 

counter ,  might  be  counterproduct ive as far  as safety  goes .    10 

 I  noted my learned f r iend,  because th is  point  was 

ra ised by Commissioner Khumalo  about  whether  i t  would not  

be counterproduct ive,  and my learned f r iend said that  might  

be a g l ib  answer .   And I ,  f i rs t  o f  a l l ,  i t  is  not ,  i t  i s  just  a  

pract ica l  rea l i t y  and i t  i s  a  pract ica l  rea l i t y  that  Mr  Carr im  

has d i f f icu l t y  overcoming .   But  to  assure the Commission  

and Mr Carr im and h is team that  f rom our  perspect ive as 

evidence leaders,  i t  is  not  a g l ib  response.  

 What  I  submi t  to  the Commission  is  that  there are  

measures of  protect ion that  may be provided to the wi tness .   20 

And I  must  say that  in  the supplementary af f idavi t ,  the 

wi tness says the fo l lowing,  and that  is  at  9 .3.4,  paragraph 

9.3.4 of  the supplementary af f idavi t .   What  the wi tness says 

is ,  I  quote :  

 “Unl ike the Commission  and some o f  i ts 
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s taf f  that  have the benef i t  o f  secur i t y  

deta i ls  paid fo r  by the state f rom 

taxpayer funding,  I  have had to 

undertake at  huge expense and 

pre judice funding secur i t y  for  my fami ly  

and me. ”  

 So the wi tness has compla ined that  whi le  there is  

protect ion provided to the Commission  and i ts  s taf f ,  he has 

had to foot  the b i l l  for  h is  own pro tect ion .   I  want  to  c lar i f y  

and p lace on record that  I  have been advised by the 10 

Commission 's Head of  Secur i ty  that  the  Commiss ion  has 

previously  of fe red the wi tness protect ion serv ices .   I  

understand that  he decl ined the of fer  as they a l ready had 

ar rangements in  p lace.    

 The of fer ,  however,  remains  and I  would go so fa r  

as  to  propose,  Chai r ,  that  in  l ight  of  the threats received,  

the Commission  could bet ter  protect  the Commission ,  the  

wi tness in  other  ways,  not  through an in -camera appl icat ion,  

but  by renewing i ts  of fer  of  protect ion serv ices that  was 

made ear l ie r ,  and to consider  the  contours of  the of fer  of  20 

the protect ion serv ices,  whether  i t  is  t ransi t  p rotect ion or  

s tat ic  or  both,  and to do so on the basis of  a  threat  and r isk 

assessment ,  which I  th ink,  in  fact ,  f i rs t  o f  a l l ,  a  threat  and 

r isk assessment  wi th the assistance of  the State Secur i ty  or  

Cr ime Inte l l igence or  both would actual ly  be important  
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because a proper ly  resourced TRA is  l ike ly to  ident i fy  the 

source and nature of  the th reat  more expedi t iously  than a 

report  made at  the local  po l i ce stat ion .    

 So i t  goes to the point ,  Chai r ,  that  you ra ised at  the 

outset  about  the credib i l i t y  of  the threat ,  the source of  the 

threat ,  what  actual ly  l ies behind i t  and having a  resourced,  

wel l - resourced th reat  and r isk assessment  made avai lab le  

to  the  wi tness wi l l  provide a more  meaningfu l  measure of  

protect ion fo r  the  wi tness  and I  would propose tha t  those 

measures be considered  and i f  the th reat  and r isk  10 

assessment  shows that  there  is  a basis and for  p rovid ing ,  

you know whatever range of  serv ices are necessary,  then 

that  can be considered by the Commission ,  and i f  

necessary,  i t  may even be in  p lace for  the durat ion of  the  

work of  the Commission .   

 And again,  I  say  so on the advice of  the Head of  

Secur i ty  fo r  the Commission .   But  that  is  a meaningfu l  way 

to address what  the wi tness has brought  to  th is  

Commission ,  the r isk that  he says he faces and the threats 

that  he has received.   I t  is  not  the f i rs t  t ime that  the  20 

Commission  would be of fer ing serv ices .   I t  is  done so for  

other  wi tnesses who have come,  and those wi tnesses have 

test i f ied in  open session .   So those are my submiss ions on 

the appl icat ion i tse l f .  

 There are a few other  i ssues I  just  would l ike to  
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touch on very quick ly .   The f i rs t  is  the issue of  the bundle 

that  is  to  be prov ided to the wi tness .   And I  would  l ike to ,  

again,  c lar i f y  that  that  bundle is  no t  the,  there was a  bundle  

that  was provided to the wi tness some t ime ago  and what  is  

to  be provided today are addi t iona l  documents that  wi l l  be 

used fo r  the purposes of  examinat ion of  the wi tness on the 

9 t h  and 10 t h  o f  March.   So i t  is  the or ig inal  bundle p lus some 

addi t ional  documents .    

 So the delay is  not  for  the provis ion of  an ent i re  se t  

of  documents ,  i t  is  for  the addi t ional  documents .   The 10 

reason i t  could  not  be provided ear l ie r  was because the 

evidence leaders  were awai t ing the statement  which only 

ar r ived on the 4 t h  o f  March,  the statement  that  was due on 

the 27 t h  o f  February .   And the reason fo r  that  has got  

noth ing to do wi th  ambushing.  

 The wi tness seems to be paranoid about  the  

posture of  the Commission  and there is  real ly  no bas is to  be 

concerned about  that .   The purpose of  the statement  is  

something that  i s  common pract ice by  a l l  Commiss ions,  in  

fact ,  not  just  th is  Commission .   A wi tness comes,  a  wi tness 20 

provides a statement .   I t  is  for  the benef i t  o f  the  wi tness .   

The wi tness gets to  provide h is o r  her  vers ion unf i l tered by 

the evidence leaders.  

 That  was why i t  was important  to  get  the statement .   

And of  course,  i f  the wi tness were to say he d id not  wish  
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not  to  provide a s tatement  in  the end,  wel l ,  there is  noth ing 

much that  the Commission  could  do about  that .   But  the  

cross-examinat ion would cont inue in  the absence then of  a  

vers ion in  wr i t ing by the wi tness.  

 So the second th ing is  what  i t  does is  i t  a l lows the  

issues to crysta l l ize,  to  understand what  i s  actual ly  in  

d ispute and not  in  d ispute,  what  a re the th ings we need to 

cover wi th the  wi tness .   I t  is  only upon receiv ing  

…[intervenes] .  

CHAIRPERSON :    You are le f t  wi th  f ive minutes.  10 

ADV HASSIM SC :    Thank you,  Cha i r .   I  wi l l  be done in  four .   

And so i t  was necessary to  receive that  so that  we could 

crysta l l i ze the issues and know what  documents needed to  

be added to th is  bundle.   I t  wi l l  be provided today .    

 The second is  the  answer ing af f idavi t .   The purpose 

of  the answer ing af f idavi t  was to put  up those media  reports  

so that  the Commission ,  so that  i t  was proper ly  p laced 

before the Commission  so you could have regard to i t  in 

determin ing th is  and consider ing the argument  of  the 

evidence leaders  and where we are coming f rom when we 20 

say pract ica l l y  there is  no,  i t  would be fut i le  to  have an in -

camera hear ing .   We needed to set  that  up .   That  was the 

purpose of  the answer ing af f idavi t ,  not  to  respond ad 

ser ia t im  to  the appl icant 's  af f idavi t .    

 So to the extent  that  there were  issues l i ke the  
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wi tness,  the two wi tness issues that  were not  addressed,  

that  was the only  reason why i t  was not  addressed.   Again,  

we were  not  in  adversar ia l  mode here wi th the wi tness.   We 

just  wanted to make the evidence of  the extensive  media 

coverage avai lab le to  the Commission  proper ly .    

 So I  am going to res ist  the provocat ion by Mr  

Carr im,  I  wi l l  no t  say by h is ,  my learned f r iend,  in  h is  

af f idavi ts  and h is  remarks about  the Commission  and the  

Commission  staf f  and the evidence leaders .   I  could say 

more,  but  maybe I  wi l l  just  leave i t  a t  what  Just ice  Fisher  10 

said in  her  judgment  when she was determin ing the  urgent 

appl icat ion that  was before her  and about  what  she thought  

was unreasonable  conduct  of  the wi tness in  paragraph 19 of  

her  judgment .   I  wi l l  not  say anyth ing fu r ther  on tha t  score .   

I  wi l l  leave i t  a t  that ,  Chai r .    

 So that  real l y  is  our  response.   I  am here  

addressing the Commission  on behal f  o f  the evidence 

leaders to  th is  in -camera appl icat ion,  Chai r .  

CHAIRPERSON :    Thank you,  Ms Hassim.   I  have just  one 

issue.   You emphasized,  of  course you have ra ised a whole 20 

lo t  o f  o ther  issues,  but  you have emphasized the quest ion 

of  the High Court  appl icat ion  and therefore the fact  that  Mr 

Carr im was brought  in to the publ ic  domain,  p ic tures and a l l ,  

on that  occasion ,  and a lso that  th is  happened as wel l  when 

he appeared here .    
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 I f  I  understood Mr Premhid ,  h is  a rgument  correct ly ,  

he is  saying none of  that  changes the s i tuat ion,  which is  

that  af ter  the High Court  appl icat ion,  af ter  that  appearance,  

i t  is  only then,  thereaf ter ,  that  there were th reats and that  

the appl icat ion  re lates to the  threats and not  so much what 

had happened h istor ica l l y ,  even i f  that  was recent  h is tory,  

o f  course.   So why the emphasis on the High Court  

appl icat ion and a lso the appearance here ?  

 The emphasis is  important  and i t  is  not  h is tor ica l ,  

Chai r ,  and i t  is  not  about  the High Court  appl icat ion and 10 

what  i t  was about  or  anyth ing l i ke that .   I t  was,  what  is  

important  i s  that  as a resul t  o f  the appl icat ion and the 

publ ic  appearances that  the  wi tness has a l ready been 

involved in ,  whether  the High Court  or  here,  h is  ident i t y  is  

known.   So i t  is ,  and that  can not  be changed.   I t  is  because 

of  the High Court  appl icat ion and h is  appearance here that  

h is  ident i ty  i s  known .    

 And that  is  the only point  o f ,  that  is  the re levance 

of  the High Court  proceedings and the 6 February 

appearance.   I t  is  in  that  context  that  there were images of  20 

h is face,  that  there was v ideo coverage of  h is  appearance 

before th is  Commission ,  and therefore,  he is  known .   So the  

re levance of  i t  is  what  does in -camera hear ing,  how does i t  

serve the wi tness in  protect ing h im ?   

 By my learned f r iend 's argument ,  the only way in  
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which the th reat  would be removed is  i f  he d id not  test i fy  at  

a l l  before the Commission .   That  i s  the only way the threat  

would be removed.   But  as i t  s tands now,  he is  publ ic ly  

known.   His face is  known.   I t  is  known that  he is  going to  

be here on Monday and Tuesday.   To just  pul l  a  cur ta in over  

i t  and have the hear ing  …[intervenes] .  

CHAIRPERSON :    Not  necessar i l y  here,  because at  th is  

stage,  you do not  know what  our ,  what  my  …[intervenes] .  

ADV HASSIM SC :    I f  I  were to succeed.  

CHAIRPERSON :    What  my order  or  d i rect ion wi l l  be .  10 

ADV HASSIM SC :    Fai r  enough,  fa i r  enough.   Fai r  enough.   

I  am saying i f  i t  were to be an open session,  i f  i t  were to be 

an open session,  i t  would be the dates are known .   And so 

the ident i ty  and the revelat ion of  the ident i t y  of  the  wi tness 

around that  t ime,  the High Court  appl icat ion and appear ing 

here,  has made the in -camera app l icat ion redundant .   That  

is  real l y  the only point  o f  re fer r ing to those.  

CHAIRPERSON :    Thank you,  Ms Hassim.  

ADV BALOYI SC :     Is  i t  the,  I  mean,  a fur ther  factor  that  i t  

is  known that  he  is  going to test i fy  a l ready f rom the date  20 

that  he f i led h is appl icat ion in  High Court .   And when he 

appeared here and the date  was g iven.   So the  wor ld,  

whoever  i s  making those threats,  knows that  he has been 

ordered to come and test i fy  on Monday and Tuesday,  the 9 t h  

and the 10 t h .    And the appl icat ion,  as i t  s tands now,  does 
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not  ask that  he does not  test i fy  on the 9 t h  and the  10 t h ,  i t  

does not .    

 So the assumpt ion has to be,  or  the posi t ion,  the  

prevai l ing posi t ion,  as mat ters stand,  is  that  he wi l l  test i fy  

on the 9 t h  and the 10 t h .   So whoever he is  af ra id o f  knows 

that  he is  test i fy ing .   He is  not  being excused .   You want  to  

say something about  that?  

ADV HASSIM SC :    Commissioner  B loy,  that  real l y  is  i t .   I t  

is  a  pract ica l  po int ,  rea l ly .   And i t  is  why I  re ferred  to that  

paragraph 9.2 of  the supplementary af f idavi t ,  because what  10 

the wi tness says is  that  the makers of  the threats wi l l  not  

know when,  i f ,  or  how I  g ive evidence .   That  is  just  not  t rue.   

The makers of  the th reats wi l l  know when,  i f ,  and how Mr 

Carr im wi l l  be g iv ing evidence .  

ADV BALOYI SC :    Thank you.   We wi l l  hear  what  Mr  

Premhid  says about  that .  

ADV KHUMALO SC :    Just  one,  maybe one and a hal f  

po ints f rom me.   For  the purposes of  th is  appl icat ion,  we 

should accept  that  the threats are credib le,  because there  

is  no suggest ion that  they are not .   You agree? 20 

ADV HASSIM SC :    A l l  my submissions are on the basis of  

accept ing that  the  threats are credib le.  

ADV KHUMALO SC :    So we must  star t  f rom the premise 

that  there are threats .   Now,  accept ing that  as a fact ,  do  

you th ink an in -camera hear ing  of  the evidence would  
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e l iminate those threats ,  I  mean based on what  we have 

heard?  I  am not  asking for  your  opin ion,  but  based on the 

evidence that  is  before us.  

ADV HASSIM SC :    Wel l ,  okay,  so le t  me expla in what  I  say  

when I  say the th reats are credib le .   What  I  mean is  I  th ink  

i t  would be,  i t  would indeed be g l ib  to  not  take threats 

ser iously .   However,  there is  an issue of  insuf f ic iency of  the 

evidence.   Some of  i t  was a l ready,  and I  d id  not  go there  

because i t  was covered a l ready by Commissioner  Baloy i ,  

about  whether  the messages that  are at tached to the 10 

af f idavi ts  actual ly  show that  i t  is  a  threat  that  is  emanat ing 

f rom th is  Commission ,  or  whether  i t  has to do wi th  

something e lse .   And I  have heard  my learned f r iends say,  

wel l ,  you have got  to  see i t  in  the context  of  when the  

threats were made .   I  accept  that ,  but  i t  is  not  a fu l l  answer.  

 The evidence is  insuf f ic ient .   So I  just  want  to  be  

understood proper ly  when I  say i t  is  c redib le .   I  jus t  mean 

that  I  th ink i t  would,  f rom my perspect ive,  I  take i t  ser iously,  

but  i t  is  not ,  the appl icat ion,  the suf f ic iency of  the evidence 

for  the purpose o f  the appl icat ion does not  sat is fy ,  I  th ink,  20 

what  th is  Commission  needs to determine.   So 

…[intervenes] .  

ADV KHUMALO SC :    I  understood Mr Premhid  to be  

saying,  because we do not  know where i t  is  coming f rom,  

we must  e rr  on the s ide of  caut ion .   Just  because we are 
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not  cer ta in that  i t  is  re lated to the Commission  does not  

mean i t  is  not .  

ADV HASSIM SC :    So,  sorry,  Commissioner Khumalo .   So 

the f i rs t  is  the issue of  the suf f ic iency of  the evidence,  but  i t  

is  a lso not  knowing,  i t  i s  precise ly  not  knowing that ,  which 

is  why at  the ta i l  end of  my submissions,  I  propose that ,  

wel l ,  le t  us  get  to  the bot tom of  i t .   Where is  the  threat  

coming f rom and how can the  Commission  assist  the  

wi tness in  that  regard ?  And that  would be,  as I  sa id,  more 

meaningfu l  protect ion  than an in -camera app l icat ion,  10 

because everybody wi l l  know tha t  the person beh ind the  

cur ta in is  not ,  is  the Wizard of  Oz.  

CHAIRPERSON :    Thank you,  Ms Hassim.   Mr  Premhid?   

ADV PREMHID :    Yes,  thank you,  Chai r .  

CHAIRPERSON :    Just  a minute,  just  a  minute.  

ADV PREMHID :    Oh,  apologies .  

CHAIRPERSON :    Only 10 minutes,  Mr Premhid .   Is  that  

protected t ime,  or  in  to to?  

CHAIRPERSON :    In  to to.   

ADV PREMHID :    I  have 14 points  to  make very br ie f ly  in  20 

reply .  

ADV HASSIM SC :    Sorry,  was that  14?  

ADV PREMHID :    14,  yes.   I  wi l l  do i t  in  10 minutes,  but  I  

wi l l ,  I  have 14 points t o …[ intervenes] .  

CHAIRPERSON :    A l l  r ight ,  10 protected.  
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ADV PREMHID :    Okay,  I  take that .   I  take that ,  thank you,  

Chai r .   Let  us star t  a t  the end.   My learned f r iend says that  

Mr Carr im wi l l  come here on the  9 t h  and 10 t h  i f  the in -

camera appl icat ion is  granted,  and a l l  that  wi l l  be done is  

h is  vo ice is  going  to  be b lur red,  o r  they are  going to  d is tor t  

h is  vo ice so that  he is  not  known.   That  is  a,  my learned 

f r iend is  in ter rupt ing,  I  apologize .   I  do not  know i f  th is  is  

going to  cut  in to my protected t ime.   That  is  how I  

understood the submission,  but  Ms Hassim,  yes?  

ADV HASSIM SC :    Chai r ,  can I  jus t  cor rect  i t ,  because you 10 

may go down a  path,  then,  Mr  Premhid ,  that  i t  is  not  

war ranted.   What  I  am,  not  d is tor ted voice or  that  k ind of  

th ing.   I t  would  be in -camera,  that  is  what  i s  requested.   I t  

would be a c losed,  sealed session .  

ADV PREMHID :    Yes,  but  the speci f ics of  that  request  are 

set  out  at  pages 11 and 12 of  the founding af f idavi t ,  where  

at  paragraph 23,  the wi tness says :  

 “ I t  appears that  the ind iv iduals  are  

t racking my movements and wi l l  be 

moni to r ing whether  I  a t tend at  the  20 

Commission 's cur rent  premises .   In  th is  

regard,  I  request  that  my evidence be 

led in  camera and v i r tua l ly ,  

a l ternat ive ly,  a t  an undisc losed 

locat ion. ”  
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 And then at  paragraph 25,  i t  goes on to ta lk  about  

the purpose of  moving the appl icat ion in  the context  of  

be ing moni tored .   So actual ly ,  the presentat ion that  the in -

camera re l ie f  is  s imply to  come here in  secret  on the 9 t h   

and the 10 t h ,  proper ly  const rued is  not  that  at  a l l .   I t  is  

about  get t ing appropr ia te d i rect ions f rom the Commission  

for  a l te rnat ive accommodat ions that  wi l l  g ive the protect ion 

of  an in -camera session in  the way that  my learned f r iend 

has said,  i f  we come here on the 9 t h  and the 10 t h ,  i t  w i l l  not  

be.   So I  agree w i th my learned f r iend 's submission  in  that  10 

regard.   

 May I  just  a lso say regard ing th is  sudden of fer  that  

is  being made about  secur i ty  and whatever e lse might  be  

the case.   I  heard  my learned f r iend to say that  the Head of  

Secur i ty  made a d i rect  o f fer  to  th is  wi tness,  i .e .  my c l ient ,  

and I  am inst ructed by my inst ruct ing at to rney that  no such 

of fer  has ever  been made  and therefore,  the  fur ther  

submission that  that  of fer  was re jected a lso fa l l s  to  the 

wayside because you cannot  re ject  something that  you have 

not  actual ly  received.    20 

 But  le t  us just  assume i t  was made ,  why d id we 

have to br ing an appl icat ion and have to come to f ight  a fu l l  

in-camera hear ing when that  i s  a  pract ica l  o f fe r  that  the 

Commission  could have made ear l ier?  And so my learned 

f r iend says,  rather  convenient ly ,  we are not  here  in  
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adversar ia l  p roceedings,  we are  here in  an inquis i tor ia l  

context ,  but  she then tenders at  the last  moment ,  l i tera l ly  in  

her  answer in  the in -camera appl icat ion,  someth ing that  

could have remedied my c l ient 's  pre judice which has never  

been tended before and has never meaningfu l l y  been 

engaged.   Why is  i t  that  we are  subject  to  th is  k ind of  

t reatment  in  th is  par t icu lar  context ?  

 Regarding the other  points that  I  need to make,  that  

is  2  of  the 14,  by  the way ,  yes,  the bundle is  coming .   The 

bundle was meant  to  be served two business days af ter  the  10 

wi tness statement  was f i led.   That  was f i led on the 4 t h  o f  

March at  9  o 'c lock.   I  am inst ructed that  i t  is  a lmost  20 to 3,  

two business days la ter ,  and we s t i l l  you are  received the  

bundle .   So I  must  ra ise that  in  the context  of  the ongoing 

pre judice that  my c l ient  faces at  the hands of  the 

Commission ’s,  and I  say th is  in  a s l ight ly  guarded manner,  

heavy-handedness in  how they have t reated my c l ien t .  

 So regard ing a lso the th rowaway remark that  my 

c l ient  i s  seeking  to be pr iv i leged as a wi tness is  ut ter ly  

unacceptable wi th  a l l  due respect .   He is  not  asking for  any 20 

pr iv i lege.   He is  asking fo r  a  procedural  determinat ion by 

the Commission  of  the r ights tha t  the Commission 's own 

ru les g ive h im,  and to present  i t  as being a pr iv i lege 

actual ly  suggests  that  the Commission  character izes my 

c l ient 's  appl icat ion as seeking something to which he is  not  
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ent i t led,  and that  is  not  correct ,  because what  he is  asking  

f rom the Commission  is  something that  the Commission 's 

own ru les ent i t le  h im to.  

 Regarding some of  the author i t ies  that  my learned 

f r iend c i ted,  may I  just  make three br ie f  po ints about  that ?  

The f i rs t  one is  that  I  sent  my learned f r iend my l is t  o f  

author i t ies ear l ie r .   I  asked her  to  do  the same .   She d id 

not ,  but  i t  is  f ine.  

 Point  number two is  that  those author i t ies,  wi th  a l l  

due respect ,  are  i r re levant  to  the issue at  hand .   Those 10 

speak about  the important  publ ic  funct ion that  a 

Commission  is  supposed to p lay .   That  is  t r i te .   I t  is  

common cause between the par t ies .   The quest ion we have 

to ask ourselves is  whether  or  not  that  as the  defaul t  

pr inc ip le and the  basel ine can be derogated f rom having 

regard to the s ix  author i t ies that  I  c i ted,  which sa id that  

openness is  not  by defaul t ,  i t  i s  not  absolute,  and tha t  i t  can 

be derogated f rom in c i rcumstances where,  for  example,  

there is  a ser ious threat  to  secur i ty .    

 And whi ls t  I  am just  compla in ing about  th is ,  le t  me 20 

a lso say that  th is  was not  the case put  up in  the answer ing  

af f idavi t ,  so th is  is  the f i rs t  t ime that  we are hear ing  about  

that .   But  be tha t  as i t  may,  we are not  in  a st r i c t  cour t  

proceeding where af f idavi ts  need to be deal t  wi th  in  that  

way,  I  suppose .    
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 Let  me just  a lso say that  you know,  we have th ings 

that  a re th rown at  us that  we learn ed about  for  the f i rs t  t ime 

regard ing,  apparent ly  i t  was 12 wi tnesses or  8 other  

wi tnesses and a l l  these other  k inds of  th ings and what  they 

d id or  d id not  do  or  whatever  the  case might  be .   This i s  

knowledge that  i s  square ly wi th in  the Commission 's,  and 

when I  say the Commission ,  I  mean the evidence leaders,  

the staf f ,  and the at torneys ,  wi th in the i r  knowledge.   And 

instead of  them drawing us in to a  proceeding of  th is  k ind,  

th is  in fo rmat ion could have been tended to us wel l  in  10 

advance and we could have had a  reasonable engagement  

wi th each other .   The only reason that  we are here at  the 

moment  in  f ront  o f  the Commission  is  precise ly because we 

are t reated in  the manner in  which we are t reated .   

 Chai r ,  I  see I  have four  more minutes which I  wi l l  

t ry  to  use to the best  of  my abi l i t y .   

 And a lso,  wi th  a l l  due respect ,  the  fact  that  we are  

here  now in the c i rcumstances in  which we are here now 

demonst rates not  only the abusiveness that  my c l ient  has 

been subjected to wi th respect ,  i t  is  a lso that  th is  whole  20 

exerc ise by the t ime we are here has been rendered fut i le  

because of  the  manner in  which the proceeding has 

unfo lded in  f ron t  of  the Commission .   So even i f  the  

Commission  was st i l l  minded to g ive my c l ient  some form of  

meaningfu l  re l ie f ,  regret tably,  most  of  the re l ie f  that  he 
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could otherwise,  or  most  of  the re l ie f  that  he  could 

otherwise have been ent i t led to  is  now lost  because of  the  

way in  which th is  in -camera appl icat ion has unfo lded in  

f ront  of  the Commission .     

 And the point  tha t  needs to be repeated is  that  i t  is  

not  the publ ic  nature of  my c l ient 's  exposure to  publ ic  

knowledge that  g ives r i se to  the in -camera,  i t  is  the 

existence,  the factual  ex istence of  the th reats and the  

t iming of  those threats in  the way that  they have ar isen.   

And so in  those c i rcumstances,  we would say that ,  in  those 10 

c i rcumstances,  we would say that  the appropr ia te th ing to 

do here is  to  grant  my c l ient  in -camera re l ie f .    

 I f  i t  has to change Schedule A,  who is  inc luded and 

who is  not  inc luded,  that  i s  something that  the Commission  

wi l l  determine and we wi l l  respect .   And the Commission  wi l l  

a lso apply i t s  mind to what  i s  sa id at  pages 11 and 12,  

paragraphs 23 onwards of  the founding af f idavi t  regard ing  

the modal i t y  of  that  ev idence.  

 And may I  just  conclude then on th is  point  in  two 

minutes to spare,  is  that  one of  the le t te rs that  were p laced 20 

in  f ront  of  the Commission  was an expl ic i t  request  for  

conf i rmat ion that  a l l  o f  the cor respondence in  th is  mat ter ,  

as wel l  as a l l  o f  the p leadings,  had been prompt ly  p laced in  

f ront  of  the Commissioners because of  the fact  that  we 

requi red a ru l ing before the 25 t h  and that  was never 
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responded to despi te  the request  being made .    

 And the reason I  ra ise that  i s  because that  

concret izes the  pre judice that  my c l ient  faces in 

c i rcumstances where he engages the Commission ,  ev idence 

leaders and sta f f  on one hand,  and th ings do not  

necessar i ly  go through to the Commissioners in  the way 

that  we do not  know whether  i t  does or  i t  does not ,  and then 

he is  caught  wi th  the consequences ar is ing f rom the way in  

which the Commission 's ev idence leaders and staf f  choose 

to handle requests made of  them, inc luding requests  where  10 

mat ters are asked to be ra ised wi th the Commissioners on 

an expedi ted and t ime-sensi t i ve t imel ine.  

 And so qui te  f rankly,  having regard to a l l  o f  that ,  

and the fact  that  factual ly  at  the end of  the day,  everyone 

accepts that  these are credib le threats and that  they do 

exist  as a mat ter  of  fact  and as a  mat ter  of  the record,  we 

would pray for  the re l ie f  sought  in  the not ice of  mot ion ,  

subject  to  those amendments that  I  have suggested are 

possib le amendments l ike the  one I  d iscussed wi th 

Commissioner  Khumalo .   May I  p lease take an inst ruct ion ?  20 

Thank you,  Chai r .   

ADV BALOYI SC :    Mr Premhid ,  I  am concerned that  wi th  

the posture,  and I  am concerned because I  am not  aware of  

the facts ,  I  do not  see the facts,  maybe,  le t  me say i t ,  I  do 

not  see the facts on which you base the k ind of  content ions 
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or  s tatements that  you are  making.   You have th is  

consistent  compla int  that  your  c l ient  i s  being  t reated 

except ional ly  badly,  is  being v ic t imized,  h igh -handedness.    

 In  fact ,  i f  one went  th rough your  c l ient 's  af f idavi t ,  

there is  real l y  qui te  a number of  concern ing statements .   

You know,  in  your  supplementary af f idavi t ,  932,  you speak 

about  br inksmanship .   In  934,  you speak about  a f ish ing 

expedi t ion ,  that  the Commission  wanted a statement  as par t  

o f  a  f ish ing expedi t ion.   But  over  and above that ,  there is  

th is  hyped-up cr i t ic ism of  how he is  being deal t  wi th .   You 10 

have not  p laced to us,  before us,  facts that  support  those 

k ind of  s t rong statements .   And I  th ink there  is  a 

responsib i l i t y ,  especia l ly  fo r ,  a t  least  as far  as  I  am 

concerned,  there is  a responsib i l i ty  for  legal  p ract i t ioners to  

advise thei r  c l ien ts .   When a statement  is  requi red  by the 

Commission ,  because the ru les  say so,  because the 

Chai rperson d i rects statements must  be f i led,  I  th ink you 

wi l l  agree wi th  me that  legal  representat ives have a 

responsib i l i t y  to  say to the c l ien t ,  you cannot  ca l l  i t  a  

f ish ing  expedi t ion .   Statements  must  be f i led,  r ight .   We do 20 

have that  respons ib i l i ty .  

ADV PREMHID :    Absolute ly .  

ADV BALOYI SC :    And here,  there is  th is  g ratu i tous 

statements about  how badly he is  been t reated,  inc luding on 

something l i ke th is .   I t  is  not  backed up by anyth ing in  the  
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conduct  of  the Commission .   You know,  the Chai r  ear l ie r  

deal t  wi th  you,  spoke to you about  some of  the language 

and gratu i tous statements that  are  made ,  but  in  fac t ,  there  

is  qui te  a number of  them here .    

 I  am concerned that  your  c l ient  is  on a path that  

seeks to publ ic ly  create,  that  seeks to publ ic ly  c reate the 

impression that  th is  Commission  has got  something  against  

h im.   And there is  no basis,  absolute ly  no basis.   And I  

wanted to deal  wi th  just  one example .   You,  your  at torneys 

wrote  a le t te r  requi r ing a response and ru l ings by a  cer ta in 10 

date,  uni la tera l ly  f ixed dates ,  and there was no just i f icat ion  

in  that  le t ter  why the Commission  must  make ru l ings by a  

cer ta in date .   We were just  to ld ,  just  g ive us ru l ings by th is  

date.    

 You are  compla in ing about  the response that  you 

got ,  we d id not  g ive you the ru l ing on the date that  your  

at torney demanded i t ,  because that  is  what  i t  was .   You are  

compla in ing about  that  as i f  i t  was there for  your  c l ient  to  

take.   I t  was for  the at to rney to wr i te  and the Commission  

must  g ive a ru l ing on the 25 t h  and i f  we do not  g ive  a ru l ing 20 

on the date that  has been d ictated  by your at torney,  we are 

t reat ing your c l ient  unfa i r l y .    

 Something that  I  can answer d i rect ly  to  wi thout  

having to f i le  an af f idavi t  is  the demand to p lace i t  before  

the Commission ,  that  le t ter  that  sa id,  p lease p lace th is  
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before the Commission ,  Commissioners,  in  fact ,  i t  happened  

and your at to rney got  a response saying we acknowledge 

receipt .   I t  wi l l  be p laced before  the Commissioners and 

they wi l l  deal  wi th  i t  in  due course .   There is  that  k ind of  

response that  was sent ,  and I  say that  because I  know i t  

happened.    

 But  that  is  not  even the nub or  the  essence of  what  

I  am speaking to .   I  am speaking to th is  tone,  th is  

consistent  tone s ince morning that  your  c l ient  i s  being 

t reated unfa i r l y .   You have not  suggested or  he has not  10 

suggested why we would  do that  to  h im .   He has not .   He is  

just  been happy to say I  am being t reated unfa i r l y .   There is  

th is  h igh-handedness.   There is  not .   He appeared here.   He 

was to ld to  f i le  a  statement  by a cer ta in date .   He d id  not  

f i le  by that  date .   Instead,  he wrote a le t ter  to  say,  wel l ,  

g ive me d i rect ives.   He does not  f i le  on that  day .   He is  to ld  

you have to f i le .    

 So I  do not  see any facts here.   And i t  is  important  

what  you are  saying because i t  car r ies .   And i t  carr ies .   And 

th is  is  a very publ ic  p roces s,  and i t  carr ies ,  and I  th ink i t  20 

should be cal led  out .   I f  your  c l ien t  has got  facts,  he must  

l is t  them and le t  the reasonable person judge on that .   

ADV PREMHID :    Yes.  

ADV BALOYI SC :    But  as mat ter  s tand,  there is  noth ing of  

sor ts .   I t  is  just  gratu i tous statements .   What  f ish ing 
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expedi t ion?  What  in terest  would the  Commission  have and 

why h im when a l l  o ther  wi tnesses,  we have had many 

wi tnesses appear ing .   This is  the f i rs t  t ime that  we have a 

wi tness who says,  wel l ,  you want  my statement  as par t  o f  

your  f ish ing expedi t ion.   We have  had,  in  camera,  people 

apply ing.   They have happi ly  f i led statements that  set  out  

why they should be heard  in  camera .   This i s  the f i rs t  t ime 

that  we get  a compla int  that  th is  i s  a f ish ing expedi t ion.  

 I  am real ly ,  and you can comment  as you wish,  but  

I  am real ly  expressing a d isp leasure wi th the conduct  of  Mr 10 

Carr im,  but  a lso because i t  is  not  substant ia ted by anyth ing 

that  he has put  before us .   You may comment  i f  you want  to .    

ADV PREMHID :    Thank you,  Chai r .   Commissioner Baloyi ,  I  

am now going to  read f rom the cor respondence because I  

do not  know i f  the correspondence bundle has been p laced 

in  f ront  of  you in  the way that  we asked .   But  on the day 

that  the appl icat ion was launched,  on the 18 t h  o f  February,  

th is  i s  what  the at torneys say on the record wi th pre judice .    

ADV BALOYI SC :    The postponement?  What  appl icat ion?  

ADV PREMHID :    No,  no,  no,  th is  is  on the 18 t h  o f  February  20 

when th is  app l icat ion fo r  in -camera is  launched,  

Commissioner Baloyi .   The at torneys say :  

 “As you would appreciate,  due to  the 

sensi t iv i t y  and urgency of  the mat ter ,  

bear ing in  mind the date fo r  the 
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submission of  our  c l ient 's  s tatement  in  

respect  of  h is  ev idence,  we request  the  

aforement ioned appl icat ion to be  

urgent ly  considered by the Chai rperson 

and such ru l ing is  issued by or  before 

the 25 t h . ”  

 In  that  same let te r ,  i t  says :  

 “ In our  respect fu l  v iew,  i t  can be 

decided wi thout  ora l  submissions on 

the basis of  the  appl icat ion .   Should 10 

the Chai rperson requi re submissions,  

we are amenable  to  do so at  a  t ime 

that  is  mutual ly  su i tab le,  tak ing  in to 

considerat ion the  need for  a ru l ing by  

or  before the 25 t h . ”  

 And we wi l l  remember that  i s  coupled wi th  an  

appl icat ion that  seeks condemnat ion for  non -compl iance,  

both in  te rms of  the ru les as i t  appl ies to  the t iming of  the  

in-camera,  but  a lso  expl ic i t ly  says,  I  need a d i rect ion in  

respect  of  the f i l ing of  the statement  so I  know what  my 20 

posi t ion is  come the f i l ing deadl ine .    

 On that  day,  Commissioner Baloy i ,  the response 

f rom Mr Popkas says,  i t  i s  not  that  i t  is  being p laced in  f ront  

of  the Commissioners,  i t  says instead :  

 “We conf i rm that  same wi l l  be re layed 
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to  the secretary  and evidence leader  

shor t ly  and we wi l l  rever t  wi th  formal  

inst ruct ions in  due course . ”  

 And then f ive days lapse,  and on the 23 d of  

February,  a  le t te r  is  wr i t ten,  and i t  is  a  two-page le t ter  and I  

am not  going to read a l l  o f  i t ,  but  what  the at to rneys say is :  

 “K indly advise whether  the appl icat ion 

has been served and fu r ther ,  when we 

can expect  a  response.   In  the event  

the appl icat ion has not  been served,  10 

what  a re the reasons?  We remind you 

of  the urgency in  response to our  

c l ient 's  appl icat ion premised on the 

order  of  the Commission .   And we refer  

you to what  we set  out  in  paragraph 7  

…”  

 Which is  what  I  read out  about  that  25 t h  deadl ine.    

 “We re i te rate that  request . ”  

 And then the day,  and then on that  same day,  we 

get  a response that  says :  20 

 “We acknowledge receipt  o f  your  

correspondence and conf i rm that  same 

wi l l  be d i rected to the  re levant  

funct ionar ies for  considerat ion . ”  

ADV BALOYI SC :    My point ,  Mr Premhid ,  is  why does that  
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a l l ,  how does i t  a l l  just i fy  th is  i s  v ic t imizat ion?  That  is  my 

point .   My point  is ,  you,  remember  where I  s ta r ted.   I  sa id 

there is  th is  consistent  theme tha t  your ,  that  Mr Carr im is  

being t reated except ional ly  badly,  v ic t imized,  and you have 

said,  I  th ink we have been adversar ia l ,  the Commiss ion  has 

been adversar ia l  towards h im .   A l l  the st rongest  words that  

he could th ink of  are in  h is  af f idavi t  about  how badly  he is 

being t reated .   But  not  just  bad ly,  but  l ike he is  being  

targeted,  he is  be ing v ic t imized.    

 And that  is  my issue,  that  that  sequence of  10 

correspondence happened as i t  d id ,  r ight .   How does i t  

t ranslate?  When do we get  to  the point  where you say,  th i s  

is  my c l ient  being par t icu la r ly  v ic t imized ?  That  i s  why I  

re ferred,  and fo r  me,  that  is  an easy example about  the 

statement .  

ADV PREMHID :    Ja.  

ADV BALOYI SC :    You know,  a l l  wi tnesses have to submit  

s tatements .   You have a wi tness say,  oh,  th is  is  a  f ish ing 

expedi t ion.   I  have asked to be heard in  camera,  now you 

want  my statement ,  and you want  my statement  because 20 

you want  a peek,  to  have a peek in to what  I  am going to 

say.   What  I  am saying is ,  sure ly,  what  in terest  do we have,  

r ight?  Why would we want  to  f ish  when we are going to 

have a wi tness here?  He wi l l  come and test i f y ,  we wi l l  ask  

h im a l l  the quest ions we want  to  ask.    
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ADV PREMHID :    Absolute ly .  

ADV BALOYI SC :    Yes,  so there is  no,  basica l ly  the point  I  

am making is ,  there is  no basis for  th is  st renuous compla int  

that  is  being put  out  there,  that  th is  par t icu lar  wi tness,  and 

just  h im,  because we have never  had th is  compla int ,  just  

h im,  why would we t reat  h im badly ?  Why?  The one wi tness 

who …[indist inc t ]  who came here,  appl ied  for  a 

postponement ,  on  the basis that  I  do not  have documents,  I  

have people who are,  you know,  my lawyers are not  going 

to be avai lab le,  actual ly  got  a very  generous postponement ,  10 

r ight ,  to  go get  ready,  have your lawyers avai lab le .   That  

you do not ,  as you say,  context ,  that  context  you do not  

speak to,  but  you n i tp ick ing on mat ters of  engagement  wi th 

the evidence leaders,  wi th  the at to rneys,  and you e levate i t ,  

or  he,  I  accept  you are  a creature  of  inst ruct ions,  and so i t  

is  not  your  personal  posi t ions that  you are  put t ing forward ,  

but  why he would be ta rgeted by  the Commission ,  what  is  

there to gain for  the Commission?  And I  th ink those are  

cr i t i ca l  quest ions that  should be asked before he put  s tuf f  

l ike th is ,  you know,  in  the publ ic  domain.  20 

ADV PREMHID :    Thank you,  Chai r .   Through you,  Chai r ,  

when I  was engaging wi th the Chai r  in  the morning about  

the other  instances of  p re judice c la imed by my c l ient ,  that  

was a cumulat ive assessment  of  not  only th is  chain of  

correspondence,  but  other  instances where the Commission  
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has conducted i t se l f  in  a way that  reasonably leads my 

c l ient  to  bel ieve that  he is  being t reated in  the way that  he  

is .   I  understand what  Commissioner Baloyi  i s  saying to me,  

that  in  Commissioner Baloyi 's  v iew,  there is  no basis upon 

which to make such a statement ,  and that  the st r idency of  

the statements is  a concern for  Commissioner Baloyi ,  but  

more broadly than that ,  that  i t  is  a  concern insofar  as the 

in tegr i t y  of  th is  Commission  as i t  may be v iewed in  the 

publ ic .  

 And Commissioner Baloyi ,  I  would ent i re ly  agree 10 

wi th you,  the consistent  compla int  about ,  and f rom my c l ient  

has been that  the  Commission  has a set  of  ru les .   There are  

instances where not  the Commission  is  s i t t ing on bank in  

f ront  of  me,  bu t  through the evidence leaders  or  the  

at torneys or  the staf f  o r  whatever  the case might  be,  there  

are instances where non -compl iance wi th those ru les are 

ident i f ied.    

 That  may or  may not  turn out  on legal  in terpretat ion  

and whether  tha t  v iew is  r ight  or  wrong ,  but  what  i t  

impl icates is  that  my c l ient  is  the subject  of  coerc ive force 20 

by th is  Commission .   And unless my c l ient  i s  represented by 

a legal  …[intervenes] .  

ADV BALOYI SC :    Coerc ive force having mani fested 

where?  Just  te l l  us when  …[intervenes] .  

ADV PREMHID :    I t  is  the threat  of  the coerc ive fo rce .   I  am 
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not  saying that  there has been coerc ive force .   I  am saying 

at  each one of  these instances that  you have put  to  me,  

where the st r idency emerges f rom Mr Carr im and h is legal  

team, I  am saying that  in  each one of  those instances,  the  

threat  of  coerc ive  force hangs over  my c l ient ,  that  i f  he is  

found to be in  breach of  the Commission 's ru les,  or  even 

where the,  to  be  found in  breach of  those Commission 's 

ru les is  subject  to  a legal  debate where h is legal  

representat ives say,  actual ly ,  the Commission  is  not  

fo l lowing i ts  ru les in  the f i rs t  p lace .   So why I  am 10 

…[intervenes] .  

ADV BALOYI SC :    No,  can we just  c lar i f y  th is .   You say he 

is  the subject  of  a  threat ,  I  understand you to be  saying  

threat  of  coerc ive force,  but  that  is  t rue for  everyone who 

appears before us .   I f  they you are  compl ied wi th a d i rect ive  

in  the way that  your  c l ient  d id not ,  r ight ,  there was an order  

by the Chai r ,  you must  f ind a statement  by a cer ta in date .  

ADV PREMHID :    Yes.  

ADV BALOYI SC :    Now there is  noth ing except iona l  about  

your  c l ient  on that  k ind of  order  and when he does not  20 

comply wi th i t ,  to  say that  you wi l l  be subjected to the 

powers that  we have,  that  you wi l l  be held in  contempt  of  

the Commission  because you have not  compl ied  wi th a 

ru l ing,  a lawfu l  ru l ing of  the Chai rperson.   There is  

absolute ly  noth ing wrong wi th tha t  and there is  no th ing to 
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compla in about .   He …[ intervenes] .  

ADV PREMHID :    No,  but  …[ intervenes] .  

ADV BALOYI SC :    He may have just ,  he may just i fy  h imsel f  

and say I  d id  not  comply because I  was wai t ing ,  I  was 

hoping you wi l l  g ive me a  d i rect ive  just  l i ke  I  asked for ,  

r ight ,  he could g ive that  as an excuse for  non -compl iance 

but  as a mat ter  of  law before us here,  r ight ,  i f  you do not  

comply wi th the d i rect ive of  the Chai rperson,  you are in  

contempt .   Whether  we act  o r  we postpone act ing is  a  

d i f ferent  mat te r ,  so i t  i s  an inaccurate ref lect ion of  the 10 

posi t ion to say that  wel l ,  you know,  he is  been unfa i r l y  

subjected to coerc ive force because he has been to ld he is  

in  contempt  and therefore he wi l l  be,  you know,  measures 

wi l l  be taken aga inst  h im.   Sor ry,  I  do not  understand that  

compla int .  

ADV PREMHID :    No,  that  is  not  the compla int  because i t  is ,  

we are not  compla in ing  about  the t r i te  p roposi t ion that  the  

Commission  has the power to  use coerc ive force in  

instances of  non -compl iance.   What  we are over looking,  

wi th  a l l  due respect  Commissioner Baloyi ,  in  the  way in  20 

which you have put  that  l imi ted factual  scenar io to  me,  is  

that  there was an appl icat ion as an in tervening fact  to  say 

p lease def ine  …[intervenes] .  

ADV BALOYI SC :    But  that  appl icat ion d id not  d isp lace,  

there was never  a suggest ion f rom the Commiss ion ,  Mr 
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Premhid ,  that  because there is  a pending appl icat ion you do 

not  have to f i le  and the Commission  does not  get  d ic tated 

upon by a wi tness who decides,  I  do have a ru l ing,  I  have a 

c lear  ru l ing to f i le  by a cer ta in date  but  you know what ,  I  am 

not  going to f i le .   I  am wr i t ing a le t ter  to  say g ive me 

d i rect ives,  I  have a pending appl icat ion therefore I  am not  

f i l ing .   There is  a b inding on the Commission .   He was g iven 

a c lear  d i rect ive and he was in  contempt  of  the d i rect ive,  i t  

is  s imple.   He was.  

ADV PREMHID :    But  wi th  a l l  due respect ,  Commissioner  10 

Baloyi ,  the ru l ing  was asked fo r  before the statement  was 

due and that  is  why we cannot  s imply ignore the  factual  

in tervent ion of  the appl icat ion .   I f  the appl icat ion was 

d ismissed by the 25 t h ,  then he wou ld have had to f i le  on the 

27 t h .   I t ,  we cannot  deal  wi th  the hypothet ica l  o f  non -

compl iance wi thout  factor ing in  the fact  that  the  wi tness 

h imsel f  came to the Commission  and said I  know what  my 

obl igat ion is  but  here  is  a re lated issue ,  I  need you to 

decide  upon before my statement  i s  due to help me c lar i f y  

what  my obl igat ions are .  20 

ADV BALOYI SC :    The problem is  not  that  before,  that  he 

determined,  he determined for  us before I  f i le  my statement ,  

g ive me a d i rect ive and then when he does not  get  that  

d i rect ive he chooses not  to  f i le  h is  statement .   That  i s  

where the problem is  and I  am not  sure why we are  having  
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th is  argument  when in  fact  the rea l i ty ,  the factual  real i t y  i s  

there was a  d i rec t ive .   There was a d i rect ive .   I t  had a f ixed 

date for  compl iance.   He d id not  comply .    

 He has an explanat ion ,  and that  is ,  my compla int ,  i f  

i t  is  a  compla int  a t  a l l ,  fo r  lack of  a  bet te r  word,  i s  that  he  

super imposed between the,  before  the statement  was due,  

between the date  of  the d i rect ive and before the statement  

was due,  he then super imposes something .   He says g ive 

me a d i rect ive and then he goes and makes a decis ion I  am 

not  f i l ing because they d id not  g ive  me the d i rect ive on that  10 

day and the s imple point  I  am making to you and that  I  d id  

not  expect  would  be such an issue of  content ion is  that  he 

was not  ent i t led to do that .   He d id  i t  anyway but  he was not  

ent i t led to s i t  back because he does not  have the d i rect ive 

that  he is  asked for  and that  he has put  us on te rms by the 

way.    

 He puts us on te rms to g ive h im a d i rect ive by a  

cer ta in date .   When we do not  g ive h im that  d i rect ive by  

that  date ,  the s imple point  I  am making is  he was not  

ent i t led to  not  to  f i le  h is  statement  in  accordance wi th the  20 

d i rect ive and when he is  to ld  that  you d id wrong by not  

f i l ing by that  date i t  is  not  open to h im to say I  am being 

v ic t imized.   That  is  the s imple point  I  am making.   I t  is  not  

open to h im to say that .   

CHAIRPERSON :    Unless perhaps I  am wrong on some legal  
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basis ,  i t  seems to me l ike somebody that  were to act  as i f  

there is  an in terd ict  in  p lace when in  fact  there is  no ne.    

ADV HASSIM SC :    Mr Chai r ,  can I ,  may I  say something on 

th is?  

CHAIRPERSON :    Not  in  the middle of  Mr Premhid 's  

argument .  

ADV HASSIM SC :    I  am sor ry,  I  thought  you were  

…[incomplete] .  

CHAIRPERSON :    Yes,  Mr Prehmid.  

ADV PREMHID :     The Commissioners are very act ive on a  10 

Fr iday af te rnoon.  

CHAIRPERSON :    P lease respond to Commissioner Baloyi 's  

quest ion.   

ADV PREMHID :    I  hear  exact ly  what  Commissioner Baloyi  

says.   I  th ink where Commissioner Baloyi  and I  depart  

company is  le t  us use a High Court  type of  scenar io .   A 

High Court  g ives an order  that  is  going to compl iance wi th  

which is  going to have to occur  by the 27 t h  o f  February .   Let  

us use our  exact  dates.   And before the 27 t h  o f  February an 

appl icat ion is  p laced before the High Court  that  says I  need 20 

you to determine an issue ,  whether  r ight fu l l y  or  wrongfu l ly ,  

whether  imposed uni la tera l l y ,  whether  p laced on terms ,  the 

fact  o f  the mat ter  is  an appl icat ion is  launched before the  

compl iance date  to  say in  the High Court  determine the  

terms of  my compl iance because I  am concerned i f  I  comply 
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in  the way I  am current ly  expected to comply ,  that  that  is  

going to cause me some or  other  pre judice or  harm or  

whatever  the case might  be .    

 I  th ink where Commissioner Baloy i  and I  par t  ways 

is  that  on my understanding,  g iven that  i t  was not  just  a  

le t ter ,  i t  was a lso  an appl icat ion fo r  formal  re l ie f  under the  

Commission 's ru les wi th a prayer  for  condemnat ion wi th the  

associated t imel ine,  that  that  demonst rates an absence of  

wi l fu lness fo r  the  purposes of  the so -cal led non-compl iance 

because there is  a legal  issue that  is  sought  to  be 10 

determined before that  compl iance and /or  non-compl iance 

can ar ise.   But  I  have heard what  Commissioner Ba loyi  has 

said and Commissioner Baloyi 's  v iew is  that  that  is  not  

correct  and that  notwi thstanding your appl icat ion,  and 

p lease cor rect  me i f  I  am wrong,  you actual ly  shou ld have 

compl ied and that  your  fa i lu re to  comply is  what  has caused 

the concern for  the Commission .    

 I  hear  that  and I  accept  the remarks made by 

Commissioner  Ba loyi ,  obviously I  do,  but  I  would say that  

the fu l lness of  the answer that  I  can g ive is  that  he  d id not  20 

s i t  back and s imply not  comply .   He came to the very body 

that  wi l l  determine the state,  the consequences of  h is  

compl iance or  noncompl iance on the 27 t h  and said,  p lease 

g ive me a d i rect ive on th is  par t i cu lar  i ssue that  i s  mater ia l l y  

connected to that  compl iance which I  know I  have to  comply 
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wi th .  

 I f  that  was the wrong approach,  that  is  the wrong 

approach and we have to take the proverb ia l  beat ing that  

we receive for  that .   But  as long as i t  is  on record  that  my 

c l ient  d id not  just  s imply wr i te  a le t ter  or  s i t  back or  sat  on  

h is hands,  but  that  he engaged a formal  p rocedural  process 

to help h im c la r i f y  the terms of  h is  compl iance in  respect  of  

that  par t icu lar  date,  then that  is  as far  as I  can take i t .   But  

I  take that ,  Commissioner Baloyi ,  and may I  a lso say on the 

record that  th is  is  now the th i rd instance that  the 10 

Commission  has ra ised languaging and st r idency in  the  

conduct  of  the legal  team, in  the conduct  of  Mr  Carr im 's 

legal  team.  

 As Mr Carr im 's  leading counsel ,  I  wi l l  take  

responsib i l i t y  for  that  and I  again apologize to the  

Commission  for  those te rms.   But  I  hope the Commission  

wi l l  understand that  the obl igat ion on us  as Mr Carr im 's  

legal  representat ives in  c i rcumstances where he could be 

the subject  of  coerc ive fo rce is  to  represent  h im to the best  

of  our  abi l i ty  wi th  no regard to personal  consequence,  fear ,  20 

or  favour .   

 And so I  take the admoni t ion in  the way that  i t  is  

del i vered and jus t  to  assure the Commission  that  that  was 

never meant  as  a s ign of  d is respect  or  wi l fu l  non -

compl iance,  but  i t  was in  the,  what  we see as the leg i t imate  
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pursui t  o f  our  responsib i l i t ies to  our  c l ient  as h is  legal  

representat ives.   Thank you,  Chai r .   Thank you,  

Commissioner Baloyi .  

ADV BALOYI SC :    I  accept  that ,  Mr Premhid .   

ADV KHUMALO SC :    Mr Premhid ,  th is  i s  d i rected to your  

c l ient  and other  wi tnesses that  are st i l l  to  come and th is  i s  

very important  because of f icers of  th is  Commission  do not  

get  to  speak for  themselves and a l legat ions are made in  the 

papers that  af fec t  the of f i cers of  th is  Commission .   I  just  

want  to  p lace i t  on record that  the ru les of  th is  Commission  10 

requi re that  they take the oath  of  secrecy to preserve 

conf ident ia l i t y  o f  any document  that  comes to th is  

Commission  and Regulat ion 12 says i f  they breach some of  

those regulat ions i t  is  an  of fen ce.   So a l l  o f  them take that  

obl igat ion very ser iously and we as Commissioners we 

administer  that  oath and we make i t  c lear  to  them that  you 

know these are your obl igat ions ,  everyth ing  that  comes here 

is  to  be t reated as conf ident ia l .  

 I  just  needed you to know that  and any other  

wi tness that  comes af te r  your  c l ient  they know that  so that  20 

a l legat ions should not  be made that  i f  o f f icers  of  th is  

Commission  come across statements or  documents  they wi l l  

not  t reat  them wi th conf ident ia l i ty .   I  th ink i t  i s  very  

important  that  tha t  is  made c lear  because that  was the fear  

as I  understood i t  and i t  is  put  on a f f idavi t  they do not  get  to  
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speak for  themselves but  we know the regulat ions as  I  sa id ,  

some of  these documents are on the websi te ,  so can we just  

understand that  so that  going forward you know tha t  that  is  

the posi t ion .   I t  is  not  d i rected just  to  your  c l ient  but  

anybody that  comes af ter  your  c l ient .  

ADV PREMHID :    Of  which I  assume there is  going to be 

many.  

ADV BALOYI SC :    I  hope they do not  repeat  what  was said 

th is  morning .   

ADV PREMHID :    Commissioner  Khumalo ,  may I  say I  10 

accept  that  and indeed had the conf i rmatory statement  of  

what  you just  put  to  me which we received in  the d i rect ive 

on the 3 r d  o f  March in  paragraph 7 be said on the  18 t h  of  

February then tha t  might  have changed our  posi t ion being in 

f ront  of  you .   But  I  have heard what  you have said and I  am 

sure a l l  the te lev is ion cameras have f l ighted that  as wel l .   

Thank you,  Commissioner Khumalo.   

ADV KHUMALO SC :    I f  they repeat  i t  I  am going to b lame 

you.   

ADV PREMHID :    I t  would not  be  the f i rs t  t ime ,  20 

Commissioner Khumalo .  

CHAIRPERSON :    You wanted to  say ,  or  should I  qu ick ly  

ra ise my issues and then you come thereaf te r ,  or  you want  

to  come in now?  

ADV HASSIM SC :    Chai r ,  I  am in your –  i t  i s  re lated to the 
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i ssue of  …[ intervenes] .  

CHAIRPERSON :    I  just  hope i t  wi l l  not  resul t  in  an 

unending p ing -pong.  

ADV HASSIM SC :    No Chai r  I  am sure you wi l l  ensure that  

i t  does not .  

CHAIRPERSON :    Yes.  

ADV HASSIM SC :    I t  rea l l y  i s  to  say two th ings .   The f i rs t  

is  that  the ef fect  o f  br ing ing the appl icat ion on the 18 t h  o f  

February was not  to  suspend the ru l ing of  the 27 t h  o f  Feb 

and so I  hear my learned f r iend saying  …[intervenes] .  10 

CHAIRPERSON :    I  th ink we have,  that  was the f i rs t ,  o r  

af ter  my pre l iminary point  I  th ink that  was one of  the very  

f i rs t  issues I  ra ised .   I  th ink Commissioner Baloyi  as  wel l  as  

touched on i t .   I  th ink the point  has been made in  that  

regard.  

ADV HASSIM SC :    I  wi l l  not  say anyth ing fur ther  on i t  

…[intervenes] .  

CHAIRPERSON :    Yes,  yes.  

ADV HASSIM SC :    Except  i t  was important  f rom our 

perspect ive as the evidence leaders because there are  20 

a l legat ions that  have been made about  the evidence leaders 

in  th is .  

CHAIRPERSON :    Yes,  okay.    

ADV HASSIM SC :    And so i t  does not  suspend the ru l ing .    

CHAIRPERSON :    Yes.  
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ADV HASSIM SC :    I t  was important  f rom the point  o f  v iew 

of  the evidence leaders in  the way in  which they handled 

that  appl icat ion going forward .  

CHAIRPERSON :    Yes.  

ADV HASSIM SC :    But  the second th ing was that  my 

learned f r iend said that  the statement  was mater ia l l y  

connected to the appl icat ion and that  was not  at  a l l  

apparent  and unt i l  th is  moment  i t  is  s t i l l  not  apparent  to  me 

how i t  is  mater ia l ly  connected to the appl icat ion .   I f  Mr 

Carr im had said my statement  wi l l  conta in in format ion that  10 

cannot  be d isc losed and that  i t  is  par t  o f  my appl icat ion for  

the in -camera hear ing ,  par t  o f  why I  need th is  is  because I  

am going to say something that  has to be kept  conf ident ia l ,  

that  I  understand .    

 But  that  i s  not  the ground that  was advanced in  the  

appl icat ion and what  i s  in  the statement  is  not  anyth ing that  

has not  a l ready been said in  publ ic  in  the High Court  by the  

wi tness.   

CHAIRPERSON :    Thank you Ms Hassim.   A quick response 

to the second point  only p lease Mr  Premhid ,  i f  you have,  i f  20 

you have i t .  

ADV PREMHID :    A l l  I  wi l l  say is  that  I  do not  know what  

more my c l ient  can be expected to do in  the c i rcumstances 

where he comes to the Commission ,  p laces the app l icat ion  

and the correspondence where the  exact  just i f icat ion sought  
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by my learned f r iend is  p laced.    

 But ,  and that  i s  not  to  do what  my learned f r iend 

has I  th ink suggested which is  that  i t  is  about  the content  of  

the statement .   I t  is  about  the status of  d isc losure o f  the ,  i t  

is  the status of  the  hear ing pr ior  to  the d isc losure  of  the 

statement ,  not  the content  of  the statement  i tse l f .   So that  

is  the consistent  l ine we have taken in  these proceedings.  

CHAIRPERSON :    Thank you Mr Premhid .   I  have two very 

br ie f  po ints to  ra ise .   There is  the issue of  the of fer  of  

protect ion.   There is  a d ispute as  to whether  the o f fer  was 10 

made previously .   I  wi l l  leave that  and proceed to what  the 

at t i tude is  now because Ms Hassim has said the of fer  i s  

being extended even as we speak .   Is  there  a response?  I f  

not ,  wi l l  a  response be g iven to the evidence leaders as  

soon as possib le in  th is  regard ?  

ADV PREMHID :    Chai r ,  may I  say that  we have to take an 

inst ruct ion and we wi l l  g ive a response.    

CHAIRPERSON :    A l l  r ight .  

ADV PREMHID :    But  I  must  just  say th is .  

CHAIRPERSON :    Yes.  20 

ADV PREMHID :    My c l ient  i s  scheduled to come before th is  

Commission  wi th in 48 hours .  

CHAIRPERSON :    Yes,  yes.  

ADV PREMHID :    My learned f r iend was ta lk ing about  th ings 

l ike th reats assessments and a l l  these other  k inds of  
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invest igat ions tha t  need to happen.   So I ,  I  mean pract ica l l y  

speaking,  even i f  he wants to  accept  that ,  I  do not  know to  

what  extent  a l l  o f  the necessary processes are completed 

wi th in the 48 hours that  he has avai lab le .   But  we wi l l  take  

an inst ruct ion and we wi l l  come back to you on that .   Thank 

you,  Chai r .  

CHAIRPERSON :    Thank you.   Thank you.   Then there is  

a lso the  issue of  the supplementary bundle .   This morning I  

understood you to  accept  that  that  i s  due today and that  you 

wi l l  accept  i t  when i t  is  furn ished today.   But  when you were 10 

arguing th is  af ternoon,  I  understood you to  be saying i t  was 

due at  a speci f ic  t ime th is  morning and that  by now i t  is  la te 

a l ready.    

 I  just  want  to  understand what  exact ly  you are  

saying in  th is  regard .   What  was the point  o f  substance 

being made in  th is  regard ?  Are you saying i t  is  la te and 

therefore your c l ient  wi l l  be pre jud iced i f  your  c l ient  gets i t  

la ter  than whatever the morning t ime was ?  

ADV PREMHID :    Yes,  and the reason fo r  that  is  that  we 

were under a t ime pressure to f i le  by a par t icu lar  t ime .   20 

That  was speci f ied in  the d i rect ive handed down as 9  

o 'c lock.   Two days la ter ,  business days la ter ,  9  o 'c lock,  the 

statement ,  the supplementary bundle has not  been g iven.   

We are now here  on the Fr iday af ternoon at  a quarter  past  

3 .   I  am inst ructed i t  is  s t i l l  not  being g iven .   
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CHAIRPERSON :    What  were the exact  te rms fo r  the f i l i ng  

of  that?  

ADV PREMHID :    You wi l l  remember that  comes f rom the 

or ig inal  o rder  you gave …[ intervenes] .  

CHAIRPERSON :    Yes,  but  what  were  …[intervenes] .  

ADV PREMHID :    In  the context  of  …[ intervenes] .  

CHAIRPERSON :    What  were the exact  te rms?  

ADV PREMHID :    Wi th in 48 hours of  the receipt  o f  the 

statement .   And so now I  am saying 48 hours has actual ly  

lapsed.   And I  am not  just  compla in ing that  48 hours has 10 

lapsed.   What  tha t  has an impact  on is  f rom Fr iday 9  o 'c lock  

unt i l  my c l ient  has to appear in  f ront  of  you on Monday at  9  

o 'c lock or  whatever  the actual  t ime is ,  the absence of  the  

bundle s ince th is  morning is  now eat ing in to our  

…[intervenes] .  

CHAIRPERSON :    What  t ime was i t  th is  morning ? 

ADV PREMHID :    9 .  

CHAIRPERSON :    9 .    

ADV PREMHID :    That  we had to de l iver  the statement  here.   

We had to …[ intervenes] .  20 

CHAIRPERSON :    No,  no,  no,  the bundle,  the  

supplementary bundle .  

ADV PREMHID :    We would have ant ic ipated i t  two days 

la ter ,  meaning 9 o 'c lock today,  in  the morning .   

CHAIRPERSON :    Today,  9  today.  
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ADV PREMHID :    Ja.  

CHAIRPERSON :    And at  9 :30 you were here .  

ADV PREMHID :    And i t  has not  come.  

CHAIRPERSON :    And would you have used i t  meaningfu l ly  

or  i s  th is  a technica l  po int  to  say …[ intervenes] .  

ADV PREMHID :      No,  we wou ld have .   As you might  

not ice,  one of  my team is not  here  today because he is  of f  

s ick,  but  he would have been the one to take up,  he was of f  

s ick and not  present  because he has a contagious i l lness,  

which means he should be iso lat ing .   But  he would have 10 

been in  the posi t ion to a l ready star t  looking at  that  bundle,  

engaging our  c l ient  and so on .   And so that  i s  just  the 

real i ty  of  where we are p laced.  

CHAIRPERSON :    But  Mr Premhid ,  Mr Premhid ,  th is  point  

about  the exact  hour was not  made th is  morning .   This  

morning you seem to accept  that  th is  bundle is  to  be g iven 

to us today.   And i t  was a l ready past  9  o 'c lock and you d id  

not  suggest  that  you are la te because you d id not  g ive th is  

to  me at  9  o 'c lock .   I t  seems to me that  th is  is  an about  tu rn  

and I  am not  tak ing k indly to  that  at  a l l .   20 

ADV PREMHID :    No,  I  accept  what  you say to me,  Chai r ,  

and I  wi l l  say tha t  i t  is  not  an about  turn because when we 

were g iven the short  …[intervenes] .  

CHAIRPERSON :    I t  is .   I t  is .   I f  a f ter  9:30 when argument  

commenced,  i f  a f ter  9:30 you said the supplementary  bundle  
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is  due today,  and you said i t  in  a context  that  was recept ive 

to the idea of  that  being g iven to  you,  la ter  than the star t  

t ime of  the argument ,  a l l  o f  a  sudden now you are ins is t ing 

on 9 and you were a l ready past  9 when you made th is  point .   

That  is  why I  am saying th is  is  an  about  turn.   I f  you want  

to ,  i f  you want  to  we can actual ly  l is ten exact ly  to  what  you 

said and I  th ink I  am correct  on th is .  

ADV PREMHID :    No,  I  do not  th ink that  is  necessary and I  

hear what  you say to me,  Chai r .   But  a l l  I  wi l l  say  is  that  

even i f  9  o ’c lock was not  the f ixed t ime and my,  o r  10 

a l ternat ive ly my fa i lu re to  ment ion the 9 o 'c lock issue when 

I  addressed you ear l ie r ,  now causes the ef fect  tha t  i t  d id  

not  have to be g iven at  9 o 'c lock.   The point  that  I  would  

make s imply  is  that  i t  i s  now Fr iday af te rnoon,  a lmost  4 

o’c lock and the bundle is  not  …[ intervenes] .  

CHAIRPERSON :    Do you remember,  do you remember as  

you were arguing,  and I  th ink I  even asked Ms Hassim,  Ms 

Hassim wi l l  the supplementary bundle be served today and 

you said yes.   And Mr Premhid ,  you never sa id but  that  wi l l  

be la te a l ready .   You never sa id so .   20 

ADV HASSIM SC :    Chai r ,  may I?  May I?  

CHAIRPERSON :    Yes.  

ADV HASSIM SC :    Because what  i s  happening here is  

important .   I t  is  again the appl icant  creat ing ru les and 

demands.   
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CHAIRPERSON :    No,  p lease respond when Mr Premhid  is  

done.   Let  us  just  cont inue wi th the  debate wi th Mr Premhid .    

ADV HASSIM SC :    Oh.   I t  is  on the same point ,  Chai r ,  but  

okay.  

CHAIRPERSON :    No,  no,  no,  so that  you do not ,  i t  does not  

become a d ia logue between you.  

ADV HASSIM SC :    I  never know when Mr Premhid  is  done  

or  not .   

CHAIRPERSON :    No,  no,  no,  he  is  s t i l l  arguing .   I  hope you 

fo l low what  I  am saying,  Mr Premhid .   Af ter  9 :30,  dur ing  10 

your argument ,  you,  in  a manner  that  is  recept ive to the 

idea,  accept  that  the bundle is  going to be served .   You do 

not  appear to  be  opposing that  on the basis that  i t  was 

supposed to have been served at  9 o 'c lock and therefore i t  

is  la te a l ready .    

 You d id none of  that .   I f  anyth ing,  as  I  have said I  

th ink two t imes a l ready,  you were recept ive to the idea that  

the supplementary bundle was going to be  served af ter  9  

a.m.  in  the  morning .   I t  i s  on that  basis that  I  say I  see th is  

as noth ing but  an  about - tu rn.   I t  is  on that  basis that  I  say  20 

so,  and I  added that  I  do not  take k indly to  i t .   

ADV PREMHID :    Chai rperson,  I  am inst ructed that  the  

bundle has now been emai led to us whi ls t  we have been 

having th is  engagement .   So my pre judice is  cured.  

CHAIRPERSON :    Thank you very  much .   Thank you very 
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much.   Those are  the only two issues I  wished to ra ise wi th  

you,  Mr Premhid .   I  do not  want  you to get  to  the p ing -pong 

that  I  sa id I  do not  want  i t  to  become .   

ADV HASSIM SC :    No.  

CHAIRPERSON :    This issue has been resolved now,  Ms 

Hassim.  

ADV HASSIM SC :    Chai r ,  can I  jus t  put  one point  o f  c la r i ty .   

There was never any agreement  that  i t  would be f i led by 9 

o 'c lock th is  morning.  

CHAIRPERSON :    No,  no,  no,  I  understand that  per fect ly ,  10 

but  I  understand the point  to  ar ise  f rom a mathemat ica l  

ca lcu lat ion  of  48 hours,  not  that  there was any agreement .   

But  I  am saying  what  I  sa id despi te  the mathemat ica l  

ca lcu lat ion because I  just  f ind i t  very st range .   

ADV HASSIM SC :    I  appreciate tha t ,  Chai r .   My poin t  is  not  

about  yours ,  i f  i t  is  about  …[intervenes] .  

CHAIRPERSON :    No,  no,  no,  as I  …[ intervenes] .  

ADV HASSIM SC :    Even the  48 hours was never  

…[intervenes] .  

CHAIRPERSON :    I  guess I  am addressing Mr Carr im  20 

through you.   Yes.   

ADV HASSIM SC :    I t  is  merely to  say that  the 48 hours was 

never an agreement .   

CHAIRPERSON :    No,  no.  

ADV HASSIM SC :    The 48 hours comes f rom your ru l ing on 
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the 6 t h  o f  February re lat ing to a d i f ferent  set  of  documents .    

CHAIRPERSON :    Yes.   A l l  r ight ,  a l l  r ight .   No,  thank you .   

ADV HASSIM SC :    Thank you,  Cha i r .   

CHAIRPERSON :    Thank you.   Thank you,  Counsel .   Thank 

you a l l ,  to  a l l  o f  you.   I  wi l l  make my ru l ing on th is  at  9 :30 

on Monday and I  hope that  i t  wi l l  be a wr i t ten ru l ing which  

wi l l  cover  both the reasons for  th is  morning 's ru l ing and 

a lso then the ru l ing on the aspect  that  is  been argued now 

plus the reasons fo r  i t .   We ear l ie r  touched on the 

possib i l i ty  of  the  f i l ing of  a  supplementary af f idavi t  on the  10 

issues that  I  engaged Mr Premhid  on.   I  do not  even t rust  

my memory to be able to  ar t icu late those .   I  t rust  your  

memory more than mine,  Mr Premhid ,  on that .   

ADV PREMHID :    Sorry to  in te rrupt  you whi ls t  you are  

ta lk ing,  but  my learned f r iend ind icated she a lso does not  

remember.   I  remember that  th is  possib le supplementary  

statement  i s  to  deal  wi th  i ssues such as who could  

potent ia l ly  be the source of  those  …[intervenes] .  

CHAIRPERSON :    Yes,  that  was the thrust  of  i t .   I t  was the 

main …[ intervenes] .   20 

ADV PREMHID :    Yes,  the  c i rcumstances and the  

reasonable vers ion of  …[intervenes] .  

CHAIRPERSON :    Yes,  yes.   Yes,  yes,  that  was the thrust  

of  i t .  

ADV PREMHID :    Yes,  yes.   



    6 MARCH 2026 – DAY 72 
 

Page 179  o f  180  

 

 

CHAIRPERSON :    Thank you.   I  d i rect  that  a supplementary  

af f idavi t ,  i f  any,  under l ine “ i f  any ” ,  must  be f i led by  midday 

tomorrow and a response to i t ,  i f  any,  by 7  p.m.  tomorrow.   

That  is  the d i rect ion .   But  I  may jus t  add that  by mak ing the  

d i rect ion we are  not  necessar i l y  saying that  anyth ing wi l l  

turn on that .   But  when you wr i te  your  reasons,  you never  

know where the pen might  lead you ,  so I  want  to  avoid a  

s i tuat ion where  we just  might  say,  oh,  gosh,  i f  we had 

d i rected that ,  there  would  be such a supplementary 

af f idavi t .   So i t  is  on  that  basis that  I  am giv ing  that  10 

d i rect ion .    

 Let  us adjourn and resume at  9 :30  on Monday,  and 

we wi l l  resume here.   Perhaps le t  us see Counsel  outs ide  

regard ing the pract ica l i t ies and so on .   Let  us adjourn.  

INQUIRY ADJOURNS TO 9 MARCH 2026  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  -   
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